United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





APPELLANTS’ BRIEF 


IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 9218. 



MAURICE I. SCHLEIN and ROSE SCHLEIN, . 

Appellants 


v. 


NANNIE SMITH, MARIE SMITH and OLLIE 

RUTH HALES, 

Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

ttofad States Court of Ap**-' 

1rdmDM*9fCoh"** HERMAN MILLER 

800 H Street N. W. 
WasMngton, D. C. 

Attorney for Appellants 


BATAVIA TIMES. LAV PRINTERS. 

BATAVIA, N. T. 

CHARLES V. WARDEN, WASHINGTON REPRESENTATIVE, 
TOWER BUILDING 











SUBJECT INDEX. 


Page 

Jurisdictional Statement . 1 

Statement of the Case. 1 

Statement of Points . 9 

Summary of Argument. 10 

Argument . 12 

Conclusion . 22 

Cases Cited. 

Annapolis Co. v. Wardman, 59 App. 1). C. 321,41 F. (2d) 

115 . 18 

Ballard v. Spruill, 64 App. D. C. 60, 74 F. (2d) 60. 20 

Contee v. Lyons, 8 Mackey (19 D. C.) 207 . 13 

Carroll v. Keislium, 47 Md. 262 . 14 

Degree v. Baxter, 41 App. D. C. 169. 13 

Flanders v. Tweed, 15 Wall. 450, 21 L. Ed. 203 . 20 

Holman v. Ryon, 61 App. D. C. 10, 56 F. (2d) 307 . 13 

Jackson v. Fuller, 66 App. D. C. 239, 85 F. (2d) 816 .... 17 

McDowell v. Goldsmith, 6 Md. 319. 13 

Morrell v. Gilston’s Lessee, 34 Md. 413. 13 

Maryland Permanent Building Association v. Smith, 

41 Md. 516 . 14 

Oelrichs v. Spain, 15 Wall. 211, 21 L. Ed. 43. 20 

Smith v. Schlein, 79 U. S. App. L). C. 166, 144 F. (2d) 

257 .15,16 

Tenney v. Taylor, 1 App. D. C. 223 . 13 
























IK THE 


United States Court of Appeals 

for the District of Columbia 


No. 9218 


MAURICE 1. SCHLEIN & ROSE SCHLEIN, 

Appellants 

v. 

NANNIE SMITH, MARIE SMITH & OLLIE 
RUTH HALES, 

Appellees 


APPEAL PROM AN ORDER OF THE DISTRICT COURT OP THE 
UNITED STATES FOR THE DISTRICT OP COLUMBIA 


BRIEF FOR APPELLANTS 
Jurisdictional Statement 

This is an appeal from a final judgment entered against 
the appellants in favor of the appellees on the merits for 
reconveyance of property and a personal judgment, on the 
4th day of December, 1945. (App. p. 21.) Notice of appeal 
was filed on the 27th day of December, 1945. 

Statement of the Case 

On July 3rd, 1943, the a^jpellee, Nannie Smith only, filed 
complaint alleging that the appellants were residents of the 
District of Columbia, engaged in business of contracting and 
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of lending- money in the District of Columbia at an interest 
rate greater than six per cent without having procured the 
license required by statute. That in July, 1938 the appel¬ 
lants loaned to the appellee, Nannie Smith, $400.00 for 
which they compelled her to execute a note and deed of 
trust in fhe sum of $750.00, payable in monthly installments 
of $12.0$ including interest at (>% per annum. Said note 
was seeijred by deed of trust upon property of the appel¬ 
lees located in Montgomery County Maryland. The trans¬ 
action Mok place in the District of Columbia, and the ap¬ 
pellants were named as trustees in the deed of trust. The 
complaint further alleged that the loan was usurious and 
void and the deed of trust was likewise illegal and void. 

That thereafter the said Nannie Smith until August, 
1939 repaid the sum of $150.00 and in the month of October, 
1959 the appellants “fraudulently conspired and colluded 
togethei- for the purpose and with the intent of depriving 
said plaintiff of her real estate above mentioned, and said 
defendants caused to be commenced a foreclosure proceed¬ 
ing in fcaid County of Montgomery, State of Maryland, 
predicated on said deed of trust aforementioned and against 
the real estate then owned by said plaintiff. That said 
defendants, on or about the 11th day of October, 1939 did 
foreclose on said property above-described, and, at the 
time thereof, falsely and fraudulently represented to the 
said plaintiff that title to said property would he reconvey- 
cd to h<\r if no action were taken by her to oppose said pro¬ 
ceeding (italics supplied) that said plaintiff was then with¬ 
out guidance and ignorant as to her rights and remedies 
in connection with said proceedings and relied upon the 

representations of said defendants”. 

# 

The Complaint further alleged that the appellants agreed, 
upon tile payment of $100.00 in cash said property would be 
reconviiycd to the appellee Nannie Smith, and relying upon 

X 
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said promise she paid the appellants about $50.00 between 
October 16, 1939 and March 5th, 1940 and on or about May 
1st, 1940 the appellants advised the appellee that they, 
said appellants would retain title to said property and 
collect the income on account of the balance due them, and 
upon payment of the balance from the rents received would 
re-convey the property to the appellee Nannie Smith. That 
the sum of $800.00 was to be repaid before the property was 
to be reconveyed. The complaint further alleges that the 
appellants conspired and colluded to fraudulently to pro¬ 
cure the said appellee’s signature to the notes, deeds of 
trust and other documents, and did fraudulently and falsely 
and by trick conspire to defraud the said appellee out of her 
real property. On account of the above the said appellee, 
Nannie Smith requested that the property be returned to 
her, that an accounting of the rents be made and she be 
given damages. (App. pp. 2 to 6.) 

The appellants by their answer denied that the appellee 
was entitled to the property but that the same was owned 
by the other appellees, Marie Smith and Ollie Ruth Hales, 
nee Smith as the heirs of their father Thomas Smith de¬ 
ceased; that the makers of the note had defaulted in the 
payments due and the property was foreclosed by pro¬ 
ceedings in the Circuit Court, and said sale was ratified 
and confirmed. The appellants denied any fraud or col¬ 
lusion, and due to the said defaults only, the property was 
foreclosed, and the owners did nothing to prevent the sale, 
well knowing the same was to take place. They denied 
any agreement to reconvev, and if any agreement was made 
the appellee failed to carry the same to completion; and 
that the property was owned before the sale by the other 
appellees and not by the appellee Nannie Smith alone. 
They denied they agreed to collect the rent and allow the 
appellees credit therefor. The appellants denied the 
appellees ever made any tender of payment due, plus 


costs anil interest and taxes expended by the appel¬ 
lants. T-’lie answer further stated that the complaint was 
filed more than 5 rears after the foreclosure sale and more 

j 

than 3 years after the last payment to the appellants. They 
further .alleged that the property had been sold to a certain 
Eugene,Miller and Anna Miller his wife. They prayed the 

complafnt be dismissed. (App. pp. G to 9.) 

• 

At the pretrial the appellants consented to an oral mo¬ 
tion to iunend the complaint to add the other two appellees 
as parties plaintitY. (App. pp. 9 and 10.) 

The pretrial order showed the issue to be whether repre¬ 
sentation had been made to the appellee Nannie Smith that 
if she would refrain from defendin'*’ the foreclosure sale 

i ' 

and permit the appellants to obtain title, the appellants 
would collect the rents and apply the same to the appellees’ 
indebtedness and then reconvev the property back to the 
appellees. (App. p. 10.) Secondly, that if the appellants 
failedAo reconvey it was because the appellees failed to 

keep their agreement and defaulted. (App. p. 10.) 

» 

Th facts adduced in the course of the trial mav be stated 

* • 

as follows: 

That Nannie Smith went to the office of Mr. Schlein to 
borrow money to pay the taxes due on the property at Lin¬ 
den, Montgomery County, Maryland and she signed a note 
and deed of trust in the sum of $750.00 secured bv deed of 
trust*on the above property. (App. pp. 24-31.) This note 
and deed of trust was dated July 12, 193S with interest 
then'ou at G% per annum payable in monthly installments 
of $y2.00. About August, 1939 she went to Mr. Schlein’s 
office* to tell him about a man who would pay off her note, 
as sine had seen his advertisement in the paper (App. p. 

24) but this did not materialize. She then learned that 
« 

the property was being foreclosed through a friend about 
a week after the first advertisement. (App. pp. 25-32.) 
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Appellees introduced a copy of the advertisement as their 
Exhibit No. 8 (App. p. 26.) She testified that she went 
to see Mr. Schlein before the sale and he sent her to Mr. 
Cothern and to his attorney Mr. T. Hammond Welsh, and 
all of them refused to talk to her about the sale. (App. pp. 
25-26.) That about 4:50 P. AT. of October lltli, 1959, the 
day of the foreclosure sale, the appellants, Mr. Ootliern, Mr. 
Welsh, and a Miss Kaben came to the property and went 
through the form of a sale in the front yard. No one else 
was present, and the property was bid in by Mr. Cothern. 
The appellees did not up to this time talk with any of the 
parties on the date of sale. (App. pp. 27-52.) Thereafter 
Mr. Schlein came to the front door and she addressed him 
by requesting that her property be not taken away from 
her, to which Mr. Schlein said that he would not take her 
property from her. (App. pp. 27-52-53.) Mr. Schlein request¬ 
ed her to bring in $25.00 and she stated she could not do so 
until a couple of weeks. Later in the week she brought in 
$15.00 and later $10.00 and she did not know when she 
could bring in any other amount. (App. pp. 27-33-34.) 
Afterwards Mr. Schlein had some papers for her to sign, 
but she refused to do so because they called for “Prince 
George’s County” and not “Montgomery County” where 
her property was located, and although she came in sev¬ 
eral other times this change was refused. (App. p. 28.) 
She made payment of $12.00 on December 20tli, 1939 and 
then advised the appellants that the property was then 
rented to the Millers. On March 5th, 1940 she paid another 
payment of $12.00. (App. pp. 27-29-34.) Nannie Smith col¬ 
lected from the tenant for December, 1939 and January, 
1940 and learned that thereafter the appellants were collect¬ 
ing the rent. She further admitted she received a letter which 
was Defendant's Exhibit 2. (App. p. 28.) She had gone to 
Mr. Coleman's office to get a loan to pay off the appellants 
before the sale but she never got any money from this 
source and she never carried any money to the appellants. 


That on,or before the day of the sale she never tendered 
to the appellants nor their counsel any money. (App. p. 
32.) Slje stated that siie never brought any papers to 
Mr. Schljein’s office after the sale nor did she make any pay¬ 
ment in; January and February, 1040. (App. p. 34.) 
The appellee stated that just before the sale she went to see 
a Mr. Bains, an attorney in Silver Spring, Maryland and 
after the sale she engaged him. (App. p. 33.) That Mr. 
Bains took her to Mr. Thomas C. Kelly of Kockville and 
Mr. Kelly filed suit in Montgomery County. A copy of 
the complaint was marked. (App. pp. 35-3(1.) She stated 
that Mr. Sehlein never told her that lie was selling the 
property back to her but merely stated he was going to give 
it back and for her to bring in $25.00. 


The appellant Maurice 1. Sehlein testified that Nannie 
Smith dame to his office to secure some money to prevent 
the TaX Collector for Moutgornerv Countv from selling her 
property for taxes. Thereupon he had the title examined 
by Mr., "Welsh and it was necessary to perfect the title in 
that her husband's will had never been probated. (App. p. 
39.) After the title was perfected he actually paid out 
$500.0(f to the appellee Nannie Smith, costs for probating 
the estate, and to the Treasurer for Montgomery County, 

i 

Maryland, lie stated that payments were made until 
August, 1939 when the appellees became delinquent and he 
mailed- the letter of August 22nd, 1959 advising the default 
and of a sale if the payments were not made. The letter 
was admitted as Defendant’s Exhibit No. 2. (App. p. 39.) 
Mr. Sehlein stated that since no payments were received the 
property was advertised for sale. During the running of 
the advertisement Mrs. Smith came to his office and he ad¬ 
vised her that if the arrearage were paid and the costs of 
the advertisement were also paid he would stop the sale, 
but slie did not pay anything. (App. p. 59.) A Mr. Fried¬ 
man called him but did not pay any money to stop the sale. 
(Appi p. 39.) 
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On the date of sale the trustees under the deed of trust, 
being himself and his wife, Mr. Welsh, Mr. Cothern and 
Miss Raben were present, but no others. That Mr. Welsh 
cried the bid and Mr. Cothern bid $300.00, and no other 
person, including Mrs. Smith who was present in the prem¬ 
ises, made any bid. Up to that point no conversation was 
had with Mrs. Smith. (App. p. 40.) After the sale he 
went into the house, and advised Mrs. Smith that if she 
would bring in $100.00 he would be glad to give her back 
her property; that due to the advertising costs, and a then 
outstanding tax Deed to a party named Ensor, and with 
the original balance still owing on her original note, the 
balance due was $800.00. (App. p. 41.) She later came 
to the office, during which time the property was deeded 
to the appellants. (App. p. 41.) When Mrs. Smith came in 
about 5 days later she brought in $15.00, but she didn’t have 
the $25.00 as was requested. He advised her next time she 
came in lie would have the necessary papers for her signa¬ 
ture. (App. p. 41.) She came in, in November 1939, with 
$10.00, and advised him that she had rented the property. 
Due to the fact that the papers referred to Prince George’s 
County, he requested her to wait a moment and he would 
change it to Montgomery County, but the appellee left. At 
a later date when she again returned she objected to the 
papers and he advised her that he would have Mr. Walsh 
prepare the same, to which she again objected and “ex¬ 
ploded” and she said she was not going through with the 
deal. (App. p. 42.) The appellant stated no payments 
were received in January or February 1940, but he received 
a payment March 5th, 1940. The appellant again requested 
her to sign the papers stating that she had not paid for 2 
months and that she was collecting the rent. She again re¬ 
fused to sign, and thereupon the appellant advised her that 
in view of the fact that she was collecting the rent and he 
could not secure any understanding with her about the 
property he was going to make other arrangements. (App. 
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i 

pp. 42-43.) That lie contacted Mr. Welch to secure possession 
in that the Millers then occupied the property, who later 
came in .and signed a rental agreement with him. (App. p. 
43.) Thereafter he stated that lie sold the property to 
these parties under a conditional contract of sale, which 
was offered in evidence but were refused except as to two 
instruments dated March 18,1941 being a first deed of trust 
note and a first trust agreement signed by the Millers. 
That since that time the present occupants were paying 
$18.00 i*er month. He testified that after Mrs. Smith left 
his office she said she was not going through with the deal. 
(App. pi. 43.) Mr. Schlein stated that up to July 1943 when 
the suit* was filed he never heard from Mrs. Smith and he 
was never served with the specific performance case filed 
in Maryland, by the appellee Nannie Smith alone. Copy 
of this bill was admitted in evidence as Appellants’ Exhibit 
No. 10. 1 He stated that he was a builder and had purchased 
a few notes, but he was not in the loaning business. (App. 
p. 44.)! He stated that Mr. Welsh was his attorney and he 
and his wife were the trustees named in the deed of trust, 
and that both Mr. Cothern and Miss Raben were employed 
by hint. (App. p. 45.) That when he spoke to Mrs. Smith 
on the'day of the sale he had no intention of then giving 
her a 'deed because it cost about $150.00 for foreclose in 
Maryland and until she proved that she would pay regu¬ 
larly He would not deed the property to her but would let 
her have it on a conditional contract, and as he explained 
it to her, after she paid in the sum of $500.00 she would 
receive her deed. (App. pp. 53-54.) He stated that he had 
not executed the deed to the Millers as he was not required 
to do so until they paid in $500.00. (App. p. 52.) On the day 
of sale when he talked with Mrs. Smith he requested her 
to’bring in $100.00 as all he wanted then was the money 
he had in the property, and if she would raise $100.00 he 
would give her a conditional contract and when she paid 
in mcfre lie would give her a deed: that when she paid in 

T 
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$100.00 he would prepare and give her the contract but he 
had the papers ready before she paid the $100.00. (App. pp. 
54-55.) 

On rebuttal the appellee Nannie Smith stated that on 
October 11th, 1939 Mr. Schlein never stated the amount of 
money she would have to pay to get the property back; that 
he didn’t say anything about a conditional contract and she 
said only that if she would bring in $25.00 he would give the 
property back to her. (App. p. 57.) 

Statement of Points 

1. The Court erred in holding that it could declare the 
foreclosure sale made in Maryland, as fraudulent because 
the trustees were the holders of the note. 

2. That the holding of the Court is a collateral attack 
upon the Maryland decree of foreclosure. 

3. The Court erred in deciding that matters and ques¬ 
tions of law upon which the Maryland decree of foreclosure 
was based. 

4. The Court erred in holding that there ever was a valid 
contract for the reconveyance to the plaintiff. 

5. The Court erred in holding any extrinsic fraud had 
been perpetrated, entitling the appellees to reconveyance, 
as alleged in the complaint. 

6. The Court erred in holding that the appellees were 
entitled to reconveyance without first tendering to the ap¬ 
pellants all sums overdue, sums advanced for redemption 
of the Ensor Tax Deed, and foreclosure costs. 

7. The Court erred in holding that the appellees’ com¬ 
plaint was not barred by laches. 

8. The Court erred in awarding the appellees counsel 
fees of any kind. 
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9. The Court erred in awarding the appellees’ counsel 
fee without proof of the amount and value of the services. 

10. The Court erred in awarding the appellees a sum 
equal totthe value of the property and also the amount of 
net rents collected from date of sale to the date of the 
hearing.. 

t 

11. The Court erred in requiring the appellants to re¬ 
deed the property, without first making the Millers parties 
to this action to bind their claim. 

Summary of Argument 

1. Tjie Court had no power to declare the foreclosure 
sale fraudulent of October 11th, 1939, made under the con¬ 
trol of the Circuit Court of Montgomery County Maryland 
merely because the trustees thereunder were the holder of 
the notfc. Until the Maryland decree of sale is set aside 
this Coftrt is bound therebv even if the sale may have been 
made differently than permitted under the law of the Dis¬ 
trict of ^Columbia. 

2. Everything set forth in findings of fact numbered 8 
and 9 ojf the Court relative to the manner of making the sale 
of October 11th, 1939 are matters of fact and law for the de¬ 
termination of the Maryland Court only and while a valid 
decree ior judgment of foreclosure sale is outstanding, this 
Court is bound thereby, and such matters are all which 
only the Maryland Court can pass upon, and are not “ex¬ 
trinsic”; otherwise any matter going to the irregularity of 
the sale could be claimed in any other proceeding at any 
time thereafter totally disregarding the Maryland Court, 
and the full faith and credit clause would be meaningless. 

3. All of the matters set forth in the evidence and of 
the findings of the Court are matters upon which the Mary¬ 
land decree or foreclosure was based. If the trustees had 
no right to make sale as a matter of fact or law, such mat- 
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ter was for the Maryland Court, and for the lower Court 
to base its decision upon all of the facts connected there¬ 
with effectually “goes behind’’ the Maryland judgment. 

4. The evidence discloses that on the day of foreclosure 
sale the deed of trust under which sale w r as made was in 
default. Up to that time, if the appellant Mr. Schlein had 
not talked to the appellee Nannie Smith, the sale would be 
impeachable, and the appellees would have no claim for 
redemption. If any further agreement was made, it would 
have to have all of the elements of a contract, one of which 
was certainty and meeting of the minds and, secondly, per¬ 
formance by the parties. That if the appellant offered to 
redeem the property under the appellees’ statement there 
was no certainty and no meeting of the minds; under the 
appellants’ statement there was no tender or completion 
of performance in that the appellee never consented to sign 
the papers upon which the agreement was based. 

5. The complaint alleges that there was an agreement 
by the appellant that if the appellee would not contest the 
foreclosure sale, he would redeed the property. There was 
no evidence whatever concerning this allegation, which 
was the principal theory of the appellees’ case, and in fail¬ 
ure of the proof thereof the appellees’ case fell, as the only 
finding of the Court of fraud was to the effect that the ap¬ 
pellants acting as their own trustees in making the sale, 
caused a fraud to be made. 

6. The evidence clearly shows that at no time, either 
before or after the sale had the appellees ever tendered the 
sums due from them, including the sums advanced by the 
appellants for the Ensor tax deed. This clearly disentitles 
them to any relief. 

7. The Court erred in not holding the appellees’ claim 
barred by laches. The evidence shows that the appellee 
Nannie Smith knew of the advertisement three weeks before 


the sale; before the sale Nannie Smith had consulted a Mr. 
Baina Silver Spring attorney, and after the sale consulted 
him ajnd a Thomas Kelly and filed a suit for specific per¬ 
formance in Montgomery County, Maryland, and not until 
July 3rd, 1943, more than three years after the sale was the 
present action filed. 

8. .The Court erred in awarding the appellees counsel 

fees ifi addition to compensatory damages for the value of 

the property and the rental thereof from the date of sale 

to the. date of the hearing in 1945. 

* 

9. Jn awarding counsel fees, the Court took no evidence 
as to the amount of services performed by appellees’ coun¬ 
sel ; no statement of services was tendered; nor was any tes¬ 
timony taken as to the value thereof. 

10. ;• When the Court awarded the appellees the value of 
the property, that was the compensation for alleged dam¬ 
ages, ,and when it also allowed the rentals received from 
date Of sale to the date of the hearing, it gave to the ap¬ 
pellees double damages, and put a premium upon the appel¬ 
lees’ delav in filing the suit since the filing of the suit was 

t 

more-:than 3 years after the sale, it was to the appellees’ 
advantage to wait as long as possible. 

11. 1 The evidence was apparent that there was some kind 
of a Contract with the Millers relative to the sale of the 
property to them, and before any kind of judgment could 
be had, these persons should- have been heard hv making 
themjparties to the suit; otherwise the Court, as it did, 
passed a decree concerning the property without hearing 
all parties in interest. 

m 

i Argument 

1. ;The Court had no power to declare the foreclosure 
sale fraudulent merely because the trustees named therein 
were’the holders of the note. Until the sale was set aside 
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by the Maryland Court its validity could not be questioned 
by the Court below for this reason, even if such a sale in 
this jurisdiction might be set aside for the same reason. 

This is a matter of procedure, of which it must be as¬ 
sumed that the Maryland Court was aware. The sale must 
be reported to the Maryland Court, and reference made to 
the Auditor as to the price received, the costs involved, 
and the disbursement and to whom made. If the Court in 
Maryland saw fit to ratify and confirm a sale made in this 
matter, that cannot be questioned by any other Court. In¬ 
deed, this point was not even alleged as a ground for setting 
the sale aside in the complaint. The method of making 
sales in the District of Columbia of course, differs from that 
in Maryland. The sale in Maryland being conducted under 
the authority of the Court, all matters relative to the man¬ 
ner of sale are directly in issue in the final adjudication, 
and when the Maryland Court ratified and confirmed the 
sale, any attempt by the Court below was a collateral at¬ 
tack. The appointment of trustees and their action is within 
the control of the Court of appointment. This Court could 
not appoint a trustee to convey property in Maryland. See 
Contee v. Lyons, 8 Mackey (19 D. C.) 207. If this Court 
cannot appoint a trustee to convey Maryland property, any 
action of the trustee is not reviewable by this Court but 
only by the Court making the appointment. Even in this 
jurisdiction the making of a sale by a trustee under a deed 
of trust which secures his own note is merely voidable and 
not void. See Holman v. Ryon, 61 App. D. C. 10, 56 F. (2d) 
307. Where the Court in Maryland had jurisdiction of the 
res , and of the parties by publication, its decree may not be 
collaterally attacked in this jurisdiction. 

Degree v. Baxter, 41 App. D. C. 169, 

Tenney v. Taylor, 1 App. D. C. 223. 

McDowell v. Goldsmith, 6 Md. 319, 

Morrell v. Gilston’s Lessee, 34 Md. 413. 
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2. Everything set forth in findings numbered eight and 
nine of* the lower Court relative to the manner of making 
the sale of October 11th, 1939 are matters of determination 
of the Maryland Court, and while a valid decree is outstand¬ 
ing therein, the lower Court was bound thereby as such mat¬ 
ters are those which the Maryland Court alone can pass 
upon. I 

The ; fact that the sale was usurious does not make that 
a ground for setting aside the sale under a Maryland deed 
of trust. Carroll v. Keishum, 47 Md. 262 and Maryland 
Permanent Building Association v. Smith, 41 Md. 516. The 
only other findings of the Court of fraud are set forth in 
its opinion and under findings 8, 9 and 10. Examination of 
the Court’s opinion (App. pp. 17 to 19) and examination 
of these findings fail to disclose anything more substan¬ 
tial than the holders of the note, as trustees made the sale. 
Answering the conclusions of finding No. 9, there w r as some 
hint in the appellee, Nannie Smith’s testimony -when she 
testified that there was an exchange of words between the 
appellants, before the same was made, in the front yard, 
to the effect that this was their property. The appellee 
herself knew of the usury in that she agreed to it by ac¬ 
cepting $500.00 for a $750.00 note. There was no dut> 
on anyone’s part to advise the appellees of their rights, 
which if exercised could or would have prevented such pro¬ 
ceedings. This failure would not make any grounds for 
setting aside the sale for this problem, at best, is wrapped 
up in the principle that the trustee and the note holder 
should not be the same person. However, the evidence 
from’the lips of the appellee herself was to the effect that 
she knew of the advertisement a week after it appeared in 
the paper, and she consulted Mr. Bains, a Silver Spring 
Attorney before the sale. Surely, this consultation was for 
the purpose of knowing her rights, and immediately after 
the sale, before any order nisi was entered, and before final 

» 
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confirmation was made, she consulted Mr. Thomas Kelly 
who thereupon filed a specific performance case shortly 
thereafter. If these kinds of matters may be urged to set 
aside the sale in another jurisdiction, then the full faith 
and credit clause would be meaningless, as these kinds of 
matters go directly to a collateral attack upon the decree. 
Even in the present suit, this Court which 'reversed judg¬ 
ment dismissing the complaint stated that the fraud must be 
“extrinsic” and held the Maryland judgment could not 
be set aside or modified, Smith v. Schlein, 79 U. S. App. D. 
C. 166, 144 F. (2d) 257. In that case the facts alleged up¬ 
on which the judgment of dismissal was reversed was 
solely upon the proposition that the appellants herein 
would reconvev if the appellees would not oppose the sale , 
The facts show* clearly, that no representations, promises 
or other action was taken at any time before the sale to in¬ 
duce the appellees to do anything except an attempt to 
secure payment of the arrears payments. Immediately af¬ 
ter the sale, the appellant Schlein testified he stated that 
he didn’t want her property and if she would bring in 
$100.00 he would give her back the property. Nowhere 
in the testimony was anything mentioned, alluded to, 
hinted, nor w*as there any inference to the effect that if 
the appellees would not oppose the sale the property would 
be redeeded. There was nothing said about this either 
before or after the sale. The facts show clearly that after 
the sale was made (and it was made only because the ap¬ 
pellees had defaulted in their payments as w*as admitted 
by all parties) the appellant merely was trying to give 
the appellee a chance to still get her property back. If 
the appellant had not approached the appellee Nannie 
Smith there would not be anything which the appellee 
could do. If it is held by the Court to be fraud to offer 
to permit the appellees to retain the property if satisfac¬ 
tory terms could be worked out, then there is complete 
danger for any one to sav anything at a sale, other than 
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secure the best price. If this be fraud, then almost every 
business man is guiltv. 

3. \ Since there were no facts adduced of any fraud of 
any kind the lower Court effectually disregarded both the 
rulejof full faith and credit, and likewise disregarded the 
rule^set forth in Smith v. Schlein, supra. 

4. - The evidence discloses that on the day of sale, the 
deedl of trust was in default. Up to that time, the appellee 
knew of the advertisement of sale, and attempted to pre¬ 
vent; the sale by refinancing with Mr. Coleman, which did 
not materialize. When the sale was made, none of the ap- 

t 

pedants’ party talked to Mrs. Smith. She was present, and 
did uot make any objection to the sale being made, nor did 
she, ut any time make anv tender of anv balance due. When 

t 

the jale was made she had theretofore consulted an attor¬ 
ney,'and after the sale, up to the time just immediately be¬ 
fore* Mr. Schlein began to talk to Mrs. Smith, no grounds 
whatever existed to set aside the sale, and of course, no 
fraud existed, as any statement had not yet been made con¬ 
cerning reconveyance. Then Mrs. Smith, stated “please 
don’rt take my property away” Mr. Schlein in an effort 
onlyj to secure the balance due, stated he would redeed the 
property if she would bring in $100.00. The appellant, 
Schlein’s version is certainly more reasonable as to what 
happened. He stated that if she would pay that sum he 
would redeed the property for the balance still due, plus 
the costs of the sale and plus the cost of the Ensor Tax 
Deed; that due to her delinquency he would redeed only 
whefr she paid in $500.00 on this amount, and until that 
timq she would hold under a conditional contract. The rea¬ 
son *for this was that if he redeeded immediately, if she 
defaulted the next month, he would have to expend about 
$150.00 again to foreclose. It would be unreasonable to 
say that having spent over $150.00 for the Tax deed, over 
$150.00 for foreclosure expenses, and having foreclosed for 


\ 
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default in the August, September and October 1939 pay¬ 
ments of $12.00 each, that Schlein would redeed the prop¬ 
erty for $25.00 only without further payment. Even the 
appellees must admit this, even though Mrs. Smith testi¬ 
fied to the contrary, for both the specific performance ca.se 
filed in Maryland, which was sworn to by her, and the com¬ 
plaint in this case both state that she would be required 
to pay $100.00. The Maryland lawyers recognized this by 
their failure to claim fraud, but claimed only specific per¬ 
formance of a definite contract. It w’ould be more easily 
accomplished in Maryland to set aside the decree for fraud, 
than in this jurisdiction. For if the testimony of the ap¬ 
pellee is correct, then although she paid several irregular 
payments, there was no definite agreement according to her. 
The appellants had already foreclosed because of her de¬ 
linquency, and was she to pay when she was good and ready 
and as she and the Court stated “in dribblets”. Payments 
in dribblets have no certainty, and even in equity there 
must be some certaintv and meeting of the minds. There 
never would be anv finality to the course of conduct if 
payment in “dribblets” wrere to be permitted. If the posi¬ 
tion of the appellees is tenable, then w r hv would the appel¬ 
lants foreclose? It would have been easier before the .sale 
to say to the appellees “you pay your payments in dribblets 
it will be alright” This would have prevented the outlay 
and saved the costs to the appellants. In Jackson v. Fuller, 
66 App. D. C. 239, 85 F (2d) 816 where the owner of a prop¬ 
erty attempted to set aside a foreclosure sale on the 
grounds that the holder of the note agreed to permit the 
owner to make payments on the note in smaller amounts, 
when and as convenient, the Court held was invalid, as 
without consideration since she was promising to do only 
that which she was already bound to do. In the present 
case, by promising to pay “in dribblets”, the appellees 
were only promising that which she had therefore been 
bound to pay at $12.00 monthly. The appellant states 
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that the appellee never consummated the transaction and 
he coi\ld not secure her agreement, and while she was col¬ 
lecting the rent for the premises she was again making 
irregular payments and refused to complete the trans¬ 
action. 

3. The complaint alleges affirmatively that if the ap- 

f 

pellees would not contest the sale, the property would be 
reconveyed. There is no evidence of this character what¬ 
ever anywhere in the transcript of the testimony. At the 
time Schlein talked to Mrs. Smith, there was no hint of 

t 

any ajttempt to contest the sale, nothing was said along 
this line. To the contrary, before the sale she had con¬ 
sulted; an attorney (Mr. Bains) and nothing was inferred 
or hinted along this line, and therefore there was no 
need for Mr. Schlein to even think along these lines. The 
evidence clearly discloses that if the appellee raised suf¬ 
ficient cash, something would be worked out. No discus¬ 
sion was had as to the details, and the appellee must 
have known that there were details in connection there¬ 
with for she began to read the papers prepared and ob¬ 
jected to Prince George’s County being inserted there¬ 
in. The evidence being entirely absent on the allegation to 
prevent contest of the sale, the entire suit should have been 
dismissed because this was the gravaman of the complaint, 
it was the sole reason whv this Court in Smith v. Schlein, 
supra reversed the dismissal upon the pleadings. 

6. The evidence also is clear that the appellants had 
some balance due them at the time of sale, that they had 
advanced sums to Ensor for redemption of the tax sale, 
and had expended sums in making the sale. The evidence 
is uncontradicted that the appellees never offered nor 
tendered these sums before the sale, nor after the sale, nor 
at the time of filing this complaint. In Annapolis Co. v. 
Wardman, 59 App. D. C. 321 41 F (2d) 115, where an at¬ 
tempt was made to set aside a sale under a deed of trust 
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the Court held that in order to seek equity such party must 
do equity, and before he is entitled to redeem tender of the 
obligation must be made in full. It must be held in mind 
that at the time of the tiling of this action is the determin¬ 
ing period, and not what has transpired since. There is no 
tender whatever, either factually nor in the pleadings. 

7. While laches in equity is to be determined under the 
facts of each case, this case presents a proper case for de¬ 
termination thereof. Mrs. Smith knew of the advertise¬ 
ment in the first week of October 1939, she consulted Mr. 
Bains before October 11th, 1939, she was present on the day 
of sale at which time she made no objection whatever, later 
she consulted Mr. Kelly, and filed an action in Maryland 
for specific performance, and then May 3rd, 1943 this action 
is filed. In the meantime the appellants had, in 1941, sold 
the property by conditional contract to the Millers who cer¬ 
tainly have rights, and who have not been heard in this 
case. If the action is for redemption, then due to the 
change of position and the appellees waiting for a period 
of about three and one-half years, the action is barred. 
Since the Court made the judgment in the alternative, that 
is for a money judgment, the ordinary statute of limita¬ 
tions of 3 years would apply, yet the Court disregarded 
both and permitted recovery. If the Court recognizes that 
the appellants might not be able to comply with the judg¬ 
ment by redeeding the property it has recognized that there 
has been a change of position. If, in attempting to permit 
damages to the appellees it has so recognized such difficulty 
then recovery of money damages is barred in that suit was 
filed more than three years after the accrual of the right. 
Such was clear error. 

8. The Court erred in awarding the appellees counsel 
fees -in addition to compensatory damages. The Court 
awarded the appellees the value of the property, plus ren¬ 
tals from date of sale to the date of the hearing. In addi- 
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tion, lipon the 'bare request of counsel for appellee, with¬ 
out any statement of services rendered, and without any 
evidence beiiter taken as to the value thereof, awarded 
$600.00 as such counsel fees. This was clear error. 

In an exact kind of a case as the present one, where the 
creditpr also acted as trustee, the Court refused to per¬ 
mit the same. In Ballard v. Spruill, 64 App. D. C. 60, 74 F 
(2d) (oO, the lower Court awarded a $2,000.00 counsel fee 
and $1,000.00 as compensatory damages, the Court .said 

“We cannot agree with the action of the lower court 
iij allowing a fee of $2,000.00 to the plaintiff’s attor¬ 
ney in this case. It is established law that if com¬ 
pensatory damages be allowed to a party no counsel 
fees shall be added for services rendered bv counsel in 
the case.” Citing, Oelriehs v. Spain, 15 Wall. 211, 21 
l\. Ed. 43. Flanders v. Tweed, 15 Wall. 450. 21 L. Ed. 
203, and other oases. 

OThe allowance of counsel fees in this case, there¬ 
fore, can be sustained, if at all, only upon the ground 
that it is part of an award of punative damages granted 
to the plaintiff in the case. However, the facts and cir¬ 
cumstances of this case as found by the lower court 
do not admit of the allowance of punative damages. 
‘*?To warrant the allowance of such damages, the act 
complained of must not only be unlawful, but must, al- 
$o partake somewhat of a criminal or wanton nature. 
And so it is an almost universally recognized rule that 
such damages may be recovered in cases, and only in 
such cases where the wrongful action complained of is 
characterized by some such circumstances of aggrava¬ 
tion as willfulness, wantonness, malice, oppression, 
brutality, insult, recklessness, gross negligence, or 
£ross fraud on part of the defendant’ ”. 

» 

T*e Court in the above case, on appeal disallowed the 
$2,000.00 counsel fee. In the present case, which is similar 
to tjjiat of the Ballard case, except that a Maryland fore¬ 
closure sale was not involved, the same claim was made. 
No punative damages were claimed in the present action 
and } none were awarded. Under no theory of this case can 
any attorney’s fee be allowed. 
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9. In awarding the counsel fees the Court took no evi¬ 
dence as to the amount of services performed; no state¬ 
ment of services rendered was tendered nor any testimony 
taken. The Court’s determination of the account of $600.00 
was pure speculation and guess work. Of course, the Court 
knew of the work performed before it in the trial, but with 
respect to the previous motions, the case upon appeal, the 
Court had no way of knowing what was done. 

10. When the Court awarded the appellees either the 
property or its value in the alternative, plus the rentals 
from the date of sale to the date of trial, it gave to the 
appellees double damages, and put a premium upon the 
appellees’ delay in filing this action, and it was to the 
appellees’ advantage to delay more than three years in 
the filing hereof. If the appellants are required to pay the 
appellees the full value of the property, such value is as of 
the date of sale. Whatever rights the appellees had, if 
any, was determinative as early as March 5, 1940, and 
when the Court awarded the appellees full value, it in ef¬ 
fect required the appellants to purchase the property, and 
everything derived from the property thereafter belonged 
to the appellants. Otherwise, it would be to the best interest 
of the appellees to wait for 5, or 10 or 15 years before filing 
suit since all rental which accrued to the date of trial would 
belong to them, together with payment of the full value 
of the property. By waiting, and due to the delay in trial, 
the appellees secured an advantage, which could be in¬ 
creased as time went along. 

11. The evidence showed that there was some kind of 
contract with the Millers relative to the sale of the property 
to them, and before any judgment could be awarded, these 
persons should have been heard by making them parties 
to the suit; otherwise, the Court, as it did, passed a judg¬ 
ment concerning the property without hearing all of the 
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partiesjin interest. Even if the transactions were shadowed 
in obscurity, as the Court put it, it should have permitted 
or required these parties to be heard before making' a final 
determination. There was a deed of trust note signed by 
the Millers offered in evidence showing that it was secured 
by first deed of trust on the property involved, and this 
should*'have caused a pause and inquiry. By so doing, it 
would Iiave made the picture clearer to the effect of a change 
of position thereby accentuating the laches of the appel¬ 
lees. i 
> 

’ Conclusion 

r 

% 

We -isubmit, that due to the manner the case was first 
presented to this Court the first time it was reached on 
appeal from the dismissal of the complaint the Court reach¬ 
ed thq conclusion that the appellants had overtly induced 
the appellees not to contest the foreclosure sale, and that 
was the appellants’ avowed intention, and for that reason 
permitted this case to be tried on the assumption that there 
was extrinsic fraud”. But with the trying of the case, 
no such evidence was adduced, but it is clear that after de¬ 
fault^ in the trust, the appellants still desired the appellees 
to retain the property if they would only pay what was due 
from them, plus the added costs. The appellant Schlein 
had only to keep silent after the sale, and the course of 
litigation would have never commenced. The complaint 
alleges an inducement to the appellees not to contest the 
sale, and the property would be reconveyed. No such state¬ 
ments, representations, inducements or even inferences 
presented themselves at any time, but to support a finding 
for tke appellees the Court grasped the fact that the trus¬ 
tees ’were the creditors, and this not being permitted in 
our jurisdiction, constituted, as the Court put it “a badge 
of fraud”; yet the Circuit Court of Montgomery County 
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placed a stamp of approval upon tlie sale by ratifying and 
confirming the sale. By requiring reconveyance or in the 
alternative damages for the value, the Court below effectual¬ 
ly disregarded the Maryland decree which this Court has 
held cannot be done. There being no “extrinsic fraud” 
the Court erred in requiring a reconveyance or damages in 
the alternative. 

The Court made no finding that there was a valid agree¬ 
ment to reconvey, and therefore the elements concerning 
the same were not really material, and such failure to find 
this as a fact is a complete answer to the Maryland suit 
for specific performance. 

The appellees, failing to make tender of the sums due, or 
performance of the agreement to reconvey after the fore¬ 
closure, lost to them their right to the property. That the 
long delay in filing the suit after having full and complete 
knowledge for more than three years causes this action to 
be a stale claim, and barred either by laches or limitations. 

The Court erred in awarding counsel fees, especially 
where no claim was made for punitive damages. 

We respectfully submit that from all of the evidence 
shown by the transcript, the pleadings herein that the judg¬ 
ment of the lower Court should be reversed. 

Respectfully submitted, 

HERMAN MILLER, 
Attorney for Appellants. 
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®ntteb States Court of Appeals 

District of Columbia 


No. 9218 


Maurice I. Schlein & Rose Schlein, 

Appellants, 


vs. 


Nannie Smith, Marie Smith & Ollie Ruth Hales, 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEES 

COUNTER-STATEMENT OF THE CASE 

Appellees, plaintiffs below, were owners of certain im¬ 
proved real estate located in nearby Maryland (App. 14). 
Around July, 1938, being in need of about $500 with which 
to pay taxes and make repairs to this property, they went 
to appellants ’ offices in the District and there arranged 
to borrow that sum for which they were.compelled to give 
a promissory note for $750 payable at $12 per month with 
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interest at 6%, and secured by a mortgage on the Mary¬ 
land realty, naming the Schleins as trustees therein (App. 
15). In October, 1939, a foreclosure proceeding was in¬ 
stituted l}y the Schleins, for the September payment. At 
this sale?(at which the Schleins, their attorney, and two 
of their employees were the only ones present) Mr. Schlein 
agreed with the appellee, Nannie Smith, that the property 
would be; returned to appellees if she would pay $100 in 
“dribleti” The property was auctioned by appellants’ 
attorney,* “bid” in by their employee, although no money 
actually passed, and later title was conveyed to the Schleins 
who havp held title ever since (App. 15-16). Appellee, 
Nannie Smith, mother of the other appellees, is an unedu¬ 
cated elderly colored woman to whom no intelligent dis¬ 
closure Qf appellants’ intentions or their transactions in¬ 
volving the usurious nature of the loan and the so-called 
foreclosure sale was ever made (App. 16, 17). After this 
“sale,” £nd until March, 1940, appellants continued to no¬ 
tify appellees of the payments due on their loan, and to 
accept payments made thereon (App. 17). Shortly after 
the foreclosure appellee, Mrs. Smith, rented the property 
to a couple named Miller who were advised of the dealings 
and transaction between the parties hereto. Rent was paid 
to Mrs. !Smith for a couple of months, but the Schleins 
commenced collecting the rents from the Millers, even 
though appellants sent regular notices to appellees of the 
payments due on their loan and received some payments 
thereafter from them. (App. 17, 18). Apparently, appel¬ 
lants liajd the Millers execute some lease instruments on 
this property. At any rate, no proof was received other 
than to .indicate that appellants had been receiving certain 
monthly rentals totalling more than $1,200 from the Mil¬ 
lers since early 1940, which was for the benefit of appel¬ 
lees. (App. 18). 

The fower Court found that appellants have held the 
property as trustees for appellees since the foreclosure 
sale in’.October, 1939; that they are required to account 
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for the income thereof; that the value of the property is 
$1,250; that, after all accounts were struck they owed a 
balance of $705.34 to appellees; and concluded that ap¬ 
pellants should give appellees good title to the property 
within 30 days or the value thereof in addition to the above 
sum found due on the accounting, plus an attorney’s fee 
of $600. (App. 19). Explicit in the Court’s findings 
and conclusions is the gross fraud perpetrated on the ap¬ 
pellees (App. 18-19). 

After considering the objections to the findings and con¬ 
clusions, the lower Court entered its judgment on December 
10, 1945 (App. 21-23), from which this appeal is taken. 
This is the second appeal to this Court, the first case pre¬ 
senting an appeal from a judgment dismissing the com¬ 
plaint and resulting in a reversal (Smith v. Schlein, 79 
U. S. App. D. C. 166,144 F (2d) 257). 

ARGUMENT 

I 

The appellants’ points will be discussed in the order 
presented by them. 

1-5. Appellants again present the argument that the 
Lower Court could not examine into the Maryland fore¬ 
closure proceeding. Since the various arguments in ap¬ 
pellants’ Points 1 through 5 are all related, they will be 
discussed together. Substantially the same position was 
taken by appellants as Points I and II of their brief in the 
previous appeal (Smith v. Schlein, supra). The answer 
to appellants’ position in this respect is that the entire 
transaction and dealings between the parties must be 
viewed as a whole, from which it was properly determined 
by the lower Court that fraud was practiced, as a result 
of which appellees are entitled to the relief determined 
after a full and fair hearing on the merits. The Court 
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had jurisdiction over the parties and the relief awarded 
was equitable and proper. 

Hewitt v. Hewitt, 17 F (2d) 716, 

Marshall v. Holmes, 141 U. S. 589. 

6. The question of tender likewise was presented and 
argued by appellants in their previous appeal brief (as 
Point V), although this Court did not pass on that argu¬ 
ment. Suffice it to state, however, that the lower Court 
struck an account between the parties, giving appellants 
credit for all monies expended by them, and it was found 
that they were still indebted to appellees. Under such 
circumstances there was nothing to tender on behalf of 
appellees, since appellants themselves were indebted to ap¬ 
pellees.* 

7. Laches, also presented in the prior appeal, being de¬ 
termined by the particular circumstances of each case, 
was not invoked by the lower Court simply because that 
principle does not apply under the facts established below. 
There was no reason to invoke such a rule. The delay, if 
any, did not result in any disadvantage to appellants— 
they still possess the property, no loss of evidence has oc¬ 
curred,’ no substantial equities intervened, and no injury 
accrued to any but appellees resulting from the action of 
appellants. 

Holiday v. Holiday, 56 App. D. C. 179, 183, 11 F 
(2d) 565; 

Walker v. Mclntire, 41 App. D. C. 380; 

Mclntire v. Pryor, 173 U. S. 38, 43 L. Ed. 506 (Aff’g 
10 App. D. C. 432). 

8-9. The award of counsel fees was made in an effort to 
make appellees whole, since the gross fraud and duplicity 
of the appellants created the chain of circumstances cul¬ 
minating in the relief determined as appropriate by the 
lower »Court. Ballard v. Spruill (64 App. D. C. 60, 74 F 
(2d) (50) is authority in support of that action, since the 
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rule there approved is that such damages are recoverable” 
. . . where the wrongful action complained of is character¬ 
ized by some such circumstances of aggravation as will¬ 
fulness, wantoness, malice, oppression, brutality, insult, 
recklessness, gross negligence, or gross fraud on the part 
of the defendant.” This case certainly comes within that 
rule. The Ballard case (supra) can be of no comfort to 
appellants since this Court reversed only because the lower 
court specifically found that there was no fraud and the 
trustees’ actions were justifiable. The converse is true 
here. 

No evidence need have been taken before arriving at the 
amount of fee awarded by the lower Court. Indeed that 
argument is made here for the first time. The lower Court 
had the entire record of the case before it, and damages 
were a specific part of the relief sought. It may be, how¬ 
ever, that if evidence of time and value had been offered, 
in addition to the voluminous record before the lower Court, 
the award would have been substantially greater; but ap¬ 
pellants are hardly in a position to complain on that score. 

10. Appellants’ position on this point is untenable be¬ 
cause, conceding the right of the lower Court to order a 
conveyance of the realty or its value thereof at the time 
when the appellants wrongfully and fraudulently fore¬ 
closed on the property, it must follow that they have held 
the property in trust for appellees since that time, and an 
accounting was necessary to determine all income received 
and disbursements made for and on behalf of the appellees. 
It was the only logical, equitable and just procedure which 
could have been followed by the lower Court. 

11. Appellants complain of the lower Court’s conclusion 
with respect to the speculative rights of the Millers, ten¬ 
ants of this property. The facts are that: The Millers 
were tenants of appellees and knew of their dealings with 
the Schleins; they paid their rent to Mrs. Smith for a short 
time; thereafter rent was collected from the Millers by 
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appellants; no competent testimony was adduced tending 
to demonstrate that the Millers ever had any greater claim 
to this property other than as tenants with notice of all the 
dealings between the parties to this appeal; indeed, appel¬ 
lants ’ oivn records show that the monies collected from the 
Millers )iad been received as rent; and appellants still have 
title to that property. Their testimony and records intro¬ 
duced bjBlow on this point simply demonstrated the absurd 
lengths (to which they had gone in an attempt to becloud the 
real issues and defeat the equitable relief to which the lower 
Court found appellees were justly entitled. 

r 

II 

% 

s 
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The findings of the lower Court apparently have not been 
attacked by appellants. A review of the evidence demon¬ 
strates 1 that the findings and conclusions are clearly and 
manifestly correct. (Colby v. Riggs Nat. Bank, 67 App. 
D. C. 2)9, 92 F (2d) 183.) Appellants cannot urge that 
the decision, based upon all the evidence and the inferences 
reasonably drawn therefrom, is clearly wrong. (Cf. Chris¬ 
tie v. Qallahan , 75 U. S. App. D. C. 133, 124 F (2d) 825.) 
At mogt it may be argued that there may have been two 
different conclusions which could reasonably have been 
drawn 1'rom the evidence, but that was the function of the 
trial cqurt. ( U. S. v. Ingalls, 72 App. 1). C., 383,114 F (2d} 
839.) ^The appellants go to great lengths in attempting to 
explaiil their views and conclusions based on the record of 
testimony, but nowhere do they argue that the judgment 
of the lower Court is not supported by the evidence. 

Substantially, the situation is this: Appellees, uneducated 
and untrained in business, in poor circumstances, were 
forced-into a usurious transaction in 1938. They received 
the bejiefit of $500, obligated themselves and subjected 
their real property to repay $750 with interest. When 
payments had been made for about a year and a half, fore- 
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closure proceedings were instituted by the Schleins, as 
trustees, who were the real owners of the note, after default 
in one month’s payment. At the foreclosure “sale” no 
one but the Schleins and their employees were present. 
A sham sale was attempted and, presumably in order to 
prevent any action in defense of that proceeding, at the 
same time Schlein assured the appellee, Mrs. Smith, that 
the property would be reconveyed to appellees upon pay¬ 
ment in “driblets” of the balance due. Such payments 
began almost immediately after the so-called foreclosure 
sale; and Mrs. Smith rented the property to the Millers 
who, after notice of the transactions between these parties, 
shortly thereafter began paying the rent to appellants 
who have been receiving the rentals to the present time. 
The property was never reconveyed by the Schleins who 
have had title to the property since the foreclosure, receiv¬ 
ing all the income therefrom. The transaction had its incep¬ 
tion in usury; the appellants perpetrated a gross fraud on 
their victims, the appellees; they have held the property 
and enjoyed the income therefrom and the lower Court, 
after a full and complete hearing, having seen and ad¬ 
judged the witnesses, concluded in its judgment that the 
ends of justice would be served by ordering a reconveyance 
of the property or its value, by determining the account 
between the parties and awarding a counsel fee. 

Appellants have suggested no sound reason for disturb¬ 
ing that judgment and it should be affirmed; and, in affirm¬ 
ing the judgment, appellees respectfully request this Court 
to compel appellants to account for the additional income 
received by them from the property since December 4,1945, 
the date of the lower Court’s judgment, and to award a 
reasonable counsel fee for services in connection with this 
appeal. 



4 CONCLUSION 

I 

It is respectfully submitted that the judgment of the 
lower Cojirt should be affirmed with directions to state a 
further Account between the parties since the date of the 
lower Court's judgment, and that this Court award a rea¬ 
sonable counsel fee for services rendered in connection 
with this!appeal. 

Respectfully submitted, 

Maurice Friedman 

* Attorney for Appellees. 
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1 ■ Filed Jul 3 1943 

! In the District Court of the United States 
» For the District of Columbia 

j Civil Action No. 20331 

Nannie Smith, 1617—11th Street, N. W., Washington, D. C., 
! Plaintiff, 

T 

! V. 

* 

Maurice I. Schlein and Rose Schlein and 

t 

Federal Contracting Co., Inc., A Body Corporate Trading 
as: Federal Finance & Realty Co., 915 New York 
Avenue, N. W., Washington, D. C., Defendants. 

Complaint for Dajnages, for Return of Property, 

* for Accounting, Etc. 

The plaintiff, Nannie Smith, respectfully represents as 
follofws: 

l..That she is an adult citizen of the United States and a 
resident of the District of Columbia and files this action in 
her own right. 

2.i That the defendants, Maurice I. Schlein and Rose 
Schllein are adult citizens of the United States and residents 
of the District of Columbia and are sued in their own right, 
as trustees, and as officers, and/or directors of the defen¬ 
dant, Federal Contracting Company. That the defendant, 
Federal Contracting Company, trading as Federal Finance 
& Realty Co., is a corporation organized and existing under 
the laws of the District of Columbia, and is sued in its own 
right. 
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3. Upon information and belief the plaintiff states that 
said defendants, and each of them, are engaged in business 
in the District of Columbia and do conduct, among other 
things, the business of general contracting, and the loaning 
of money secured by deeds of trust upon real property; and 
that said defendants were during all of the times mentioned 
hereinafter and at the present time are engaged in the 
business of lending money in the District of Columbia at 
an interest rate greater than six per cent without having 
procured the license required by the statute in full force 
and effect in said District. 

2 4. On or about the 12th day of July, 1938, in the 

District of Columbia, the defendants, for themselves 
and for each of them, through their agent and employee, 
one Warren T. Cothern, now deceased, loaned to the plain¬ 
tiff the sum of, to wit, $400.00, in return for which the plain¬ 
tiff was compelled to and did execute a note in the sum of 
$750.00 payable in monthly installments of $12.00 each with 
interest thereon at six per centum per annum; said note 
being then secured by a deed of trust on real property then 
owned by said plaintiff and being located in the County of 
Montgomery, State of Maryland, as follows: 

Parts of lots eight (8) and nine (9) in Block two (2) in 
the subdivision known as “Perkins, Burrows, and Mulli- 
neaux Addition to Linden”, per plat recorded in Liber 
J. A. 25, folio 141, et seq. and described as follows: 

Beginning at the end of a line drawn North 45*4 degrees, 
East 75 feet, 8 inches along the South margin of the County 
Road leading from Tennalytown to Brookeville from the 
West corner of lot 10 in the said subdivision to a stone now 
planted as a beginning thence South 44% degrees, East 150 
feet thence North 45% degrees, East 30 feet thence North 
33% degrees, West 153 feet to the South margin of said 
County Road and with it South 45% degrees, West 60 feet 
to the beginning. 

That said note, deed of trust and agreements were made 
and executed by the parties in the District of Columbia; 


and said defendants, Maurice I. Schlein and Rose Schlein, 
were named as trustees in said deed of trust. 

5. That said loan made by the said defendants was and 
is usurious, illegal and void, and said deed of trust which 
plaintiff was compelled to and did execute was and is like¬ 
wise illegal and void. 

6. Thereafter, and until August, 1939 the plaintiff repaid 
to this said defendants the sum of, to wit, $150.00; and in 
the iponth of October, 1939, the defendants fraudulently 
conspired and colluded together for the purpose and with 
the ijntent of depriving said plaintiff of her real estate, 
above-mentioned, and her rights and title thereto, and said 
defendants caused to be commenced a foreclosure proceed¬ 
ing in said County of Montgomery, State of Maryland, 
predicated on said deed of trust aforementioned and against 
the teal estate then owned by said plaintiff. That said 
defendants, on or about the 11th day of October, 1939, did 
foreclose on said property above-described, and, at the 
timer thereof, falsely and fraudulently represented to said 
plaintiff that title to said property would be re-conveyed 
to her if no action were taken by her to oppose said pro- 

» ceedings; that said plaintiff was then without guid- 
3 • ance and ignorant as to her rights and remedies in 

, connection with said proceedings and relied upon the 
repjesentations of said defendants. That said defendants 
thereafter falsely and fraudulently represented to the plain¬ 
tiff 4hat, upon payment by plaintiff of the sum of $100.00 
in <?ash said property would be re-conveyed to her and, 
relying upon said promises and representations made by 
thejdefendants, the plaintiff, between October 16, 1939 and 
March 5, 1940, paid to the defendants the sum of, to wit, 
$50^00; but that said defendants thereafter, and on or about 
the* 1st day of May, 1940 advised the plaintiff that they 
would retain title to said property and collect the income 
therefrom, apply the said income on account of the balance 
then due defendants by the plaintiff, and upon payment of 
said balance out of the income derived from the rental of 
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said property, the defendants would re-convey all right, 
title and interest in and to said property to the plaintiff 
herein. 

7. The plaintiff has, on numerous occasions, demanded of 
the defendants that said real property be returned and re¬ 
conveyed to her, which the defendants have refused, and 
still refuse to do. 

8. That said defendants, at or about the time of the fore¬ 
closure sale under said deed of trust aforementioned, like¬ 
wise falsely and fraudulently represented to plaintiff that 
the balance due under said illegal and usurious note, to¬ 
gether with the charges accrued by reason of the fore¬ 
closure proceedings heerinbefore mentioned, amounted to 
the sum of, to wit, $800.00; and said defendants advised 
plaintiff that upon the collection by them of the sum of 
$800.00 out of the income derived from the rental of said 
property the defendants would then re-convey said prop¬ 
erty to the plaintiff. 

0. Plaintiff is informed and believes and, therefore, avers 
that the defendants conspired and colluded with each other 
and fraudulently procured plaintiff’s signatures to the 
notes, deeds of trust and other documents executed by her, 
and likewise said defendants did falsely and fraudulently 
accept and receive from the plaintiff various monies; and 
the defendants did fraudulently and falsely and by trick 
conspire and collude to defraud said plaintiff out of her 
real property described and set forth hereinbefore, all to 
her damage in the sum of $5,000.00. 

10. Plaintiff is informed and believes and, therefore, 
avers that title to said property described herein is recorded 

in the names of the defendants, Maurice I. Schlein 
4 and Ross Schlein in the land records of Montgomery 
County, Maryland. The defendants are non-resi¬ 
dents of the State of Maryland, and are not subject to 
process in said State. 

11. Plaintiff is advised and believes that she is entitled 
to the return of her real property, that the defendants 


should! be made to account for all monies collected and all 
income derived from the use and rentals of said property, 
and that said plaintiff is entitled to damages sustained by 
her as!a result of the defendants’ acts and misconduct here¬ 
inbefore described. 

Wherefore, the premises considered, plaintiff prays: 

(1) *That process issue against the defendants who are 
the persons and corporation named in the caption of this 
complaint requiring them to appear and answer on a day 
certain; 

(2) ? That all necessary inquiries be made and accounts 
statecf under the direction of this Court, and that the de- 
fendahts herein be compelled to account for any and all 
monies received by them from the plaintiff and from the 
use and occupancy of her property described herein; 

(3) * That the plaintiff be allowed to redeem said property 
from jthe defendants herein and from the lien and operation 
of any deeds of trust or encumbrances of record thereon: 

(4) * That the plaintiff be awarded a judgment against 
said defendants herein in the sum of $5,000.00 for her dam¬ 
ages Sustained; 

(5^ That a trustee or trustees be appointed by this Court 
to execute such deed or deeds as may be required to re¬ 
convey said real property to the palintiff herein; 

(6) And for such other and further relief as the nature 
of the case may require and to this Court may seem just 
and proper. 

i Nannie Smith 

t 

, Nannie Smith. 

* * • • * • • • • • » 

6 , Filed Sep 21 1944 

t 

Answers. 

t 

The answer of Maurice I. Schlein and Rose Schlein, and 
Maqrice I. Schlein trading as Federal Contracting Com¬ 
pany and trading as Federal Finance and Realty Company, 
sho^s as follows: 
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1. These defendants are willing to admit paragraph one. 

2. These defendants admit they are adult citizens and 
residents of the District of Columbia, but further say that 
the defendant Maurice I. Schlein trades under the name 
of Federal Contracting Company and also Federal Finance 
and Realty Company, and said last two named companies 
are not corporations. 

3. These defendants say that by the decision of the United 
States Court of Appeals No. 8642 they are not required to 
make answer to this paragraph, but if an answer is required 
expressly deny each of said averments. The said Maurice 
I. Schlein says that he is a duly licensed real estate broker 
in the District of Columbia. 

4. These defendants say that by the aforesaid Court of 
Appeals decision they are not required to answer the aver¬ 
ments of this paragraph, but if answer is required ex¬ 
pressly denies the same. These defendants deny that the 
property mentioned in this paragraph of the complaint was 
at any time owned by the plaintiff, but say that the fee 
simple ownership was that of Marie Smith, unmarried and 
Ollie Ruth Jessie Smith, and that the plaintiff owned at 
most a dower interest for life as the surviving widow of 
Thomas Smith, but in the administration of the Estate of 
Thomas Smith, it is doubtful whether the plaintiff became 
possessed of this dower interest, and therefore the defen¬ 
dants say that the plaintiff never had any interest whatso¬ 
ever in said property. 

5. These defendants say that paragraph 5 of the com¬ 
plaint is a conclusion and they are not required to answer, 
but if answer is deemed necessary they deny. 

6. These defendants admit that the real owners of the 
property reduced the deed of trust note executed by them 
upon said property, but due to the defaults in the terms 

of the deed of trust, the property was sold and fore- 
7 closed under jurisdiction of the Circuit Court of 
Montgomery County, Maryland, and such sale was 
fully ratified and confirmed, after all the proper steps for 




making sale under decree of said Court was carried out. 
These -^defendants expressly deny and fraud and collusion 
to dep’rive the plaintiff of any interest in said property, 
the plaintiff not having any interest therein whatever, and 
the deed of trust being in default, although the trustees and 
the holder of the indebtedness called upon the owners to 
make payments, the said owners did nothing to prevent the 
said sale, well knowing the same was to take place, per¬ 
mitted the said property to be sold. These defendants ex¬ 
pressly deny any representations of any kind being made 
to the 1 plaintiffs or the legal owners of the property, and 
expressly deny they agreed to reconvey the property to the 
plaintiff or any other party including the fee simple owners. 
These defendants deny any agreement to reconvey and deny 
any payments made by the plaintiff to them, but if the same 
were paid, it was for rent for the use of the property, and 
that itf any agreement was made the plaintiff failed to carry 
out such arrangement. These defendants deny there was 
any written or oral agreement to reconvey the property to 
the plaintiff, but that the property was then owned’by the 
said ^larie Smith and Ollie Ruth Jessie Smith, and the 
plainljff was not entitled to any reconveyance of the same to 
her in that she was never the owner thereof. These de- 
fendahts denv anv agreement to collect the rents from said 
property and apply the same to the account of the plaintiff. 

7. These defendants deny paragraph seven, and further 
say tfiat the legal owners nor the plaintiff ever made any 
tende^r of payment due, plus costs, and interest and taxes 
expended by the defendants. 

S. These defendants expressly deny paragraph eight. 

9. These defendants are advised that answer to para¬ 
graph nine is not required under the aforesaid decision, but 
expressly deny the allegations herein. These defendants 
likewise deny the plaintiff has suffered any damage. 

10.. These defendants admit paragraph ten. 

11.. These defendants likewise deny paragraph eleven. 
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12. Further answering the complaint these defendants 
say that, as aforesaid, the plaintiff has no legal or other 
interest in said property, but the same at all times was the 
property of Marie Smith and Ollie Ruth Jessie Smith as 
the heirs of Thomas Smith who died in year 1917. 

13. That this complaint has been filed almost 5 years 
after the foreclosure sale, and more than three years after 

the alleged last payment and the claim, if any of the 

8 plaintiff has been barred by laches being more than 
three years old before this complaint was filed. 

14. These defendants say that before any action was 
taken by the plaintiff, their position has changed, in that 
the property has been sold to Eugene Miller and Anna 
Miller his wife, and said last named parties are now the 
owners of the said property. 

Wherefore, the defendants pray that the complaint be 
dismissed with their costs. 

*■*•*#*#### 

9 Filed Jun 7 1945 
Amendment to Complaint. 

The plaintiff, Nannie Smith, by leave of Court, amends 
the complaint filed herein by adding thereto additional 
parties plaintiff, Marie Smith and Ollie Ruth Jessie Smith, 
both of whom are adult citizens of the United States and 
residents of the District of Columbia, and who are 
daughters of the plaintiff Nannie Smith; and further 
amends the complaint by adding said parties plaintiff 
wherever the word “plaintiff” or the plaintiff Nannie 
Smith is mentioned in said complaint. 
***#*###•# 

10 Filed Oct 3 1945 

Pretrial Proceedings. 

Statement of Nature of Case : 

Action to compel reconveyance of Maryland real property 
obtained by alleged fraud, for accounting and money dam¬ 
ages. 


10 


T 

♦ 

t 


? 


Plaintiffs Nannie Smith and her two daughters, Marie 
and Gllie Ruth Jessie Smith, were owners of real property 
described in paragraph 4 of the complaint. They claim that 
they borrowed approximately $400 from the defendants in 
July,--1938 and were made to sign a note for $750, with in¬ 
terest, secured by a mortgage or deed of trust on their 
Maryland property; that approximately $150 was repaid 
until. August, 1939, and that defendants thereafter fore¬ 
closed on the property in Maryland and sold the same to 
themselves, upon the false and fraudulent representations 
that if plaintiffs refrained from defending such proceeding 
and permitted defendants to obtain title, the defendants 
woulfl collect the rents on the property, apply the same to 
plaintiffs’ indebtedness, and then re-convev the property 
back'to plaintiffs; and that defendants received some $50 
from plaintiffs on the strength of such representations and 
collected various rentals from the property, but defendants 
have, failed and refused to re-convey the property to plain¬ 
tiffs; 

Defendants deny the averments of the complaint and say 
theylhave sold, or agreed to sell, the property to third per¬ 
sons; and if there was an agreement to reconvey, the plain- 

tiffsffailed to keep the agreement and defaulted, 
i 

Stipulations : By agreement of counsel for the respec¬ 
tive ^parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing Stipulations unless modified by the Court to prevent 
manifest injustice: 

Certain papers, records and documents initialled by the 
Court may be received in evidence without formal proof. 

It* is stipulated that plaintiffs owned and had title to the 
property described and set forth in paragraph 4 of the 
complaint; that defendants foreclosed on said property in 
the j Circuit Court of Montgomery County, Maryland in 
October, 1939, and took title in the name of Mr. and Mrs. 
Schjein; that record title is still in the names of said de¬ 
fendants. 

• T • • # • • * • • # 

t 
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211 Findings of the Court. 

The Court: The Court thinks plaintiff has established 
fraud, as charged, with the realization that this was a usuri¬ 
ous transaction. 

Coming to the sale itself, we find these defendants trus¬ 
tees, named in the deed of trust, selling to themselves, which 
is contrary to all law. The only exception which I know to 
that rule of law is that a trustee may buy at his own sale 
with the consent and understanding given by the cestui que, 
or where perhaps full disclosure is made to the subject of 
the trust. 

The evidence does not show that his case comes within 
any such exception. 

A full disclosure at the time of this sale would have 
advised these plaintiffs that the note was usurious. 

Immediately after the sale there was some kind of a con¬ 
tract or agreement made by these people. It is true that 
that agreement didn’t say, or state the amount to be paid, 
but I think reasonably it would be understood that one 
hundred ($100) dollars was to be paid upon the amount 
which was due, and the amount due, I assume, would in¬ 
clude the items of expense incident to the sale. 

It is true also that in this agreement no time was stated 
when the twenty-five ($25) dollars or the one hundred 
($100) dollars, whichever it was, was to be paid. I am 
inclined to think that the amount agreed upon to be paid 
was one hundred ($100) dollars. I think the plaintiffs are 
bound by their pleading in the Maryland suit, as to 

212 that fact. 

Mr. Schlein admitted, on the stand, that she said 
that she would have to pay it in “driblets”, and I think that 
his conduct indicates that he accepted her desire in that re¬ 
gard, and understood that the one hundred ($100) dollars 
was to be paid in driblets. 

Notwithstanding that agreement, he now tells the Court 
that he has sold the property to the Millers, which—ac¬ 
cepting his testimony—would be fraud. 



Of eojirse this is a suit in personem and no decree of this 
Court could affect the Maryland title. However, this Court 
lias the* power of doing- equity between these parties. 

The Court thinks that the amount paid at the foreclosure 
sale of three hundred ($300) dollars is a badge of fraud. 
It seenis to the Court that Mr. Schlein well understood that 
the sale was ineffectual. After the sale he continued to 
accept] payments from these plaintiffs. They had rented 
the property to the Millers and, without their consent, the 
defendants caused the Millers to pay their rent to these de¬ 
fendants. 

The; Court thinks that, on the whole, the defendants hold 
this property in trust for these plaintiffs. 

It is rather difficult to know just what the terms of the 
judgment should be. The Court believes it would be ap¬ 
proved to require these defendants to re-eonvey this prop¬ 
erty to the palintiffs, after an accounting has been 
213 Iliad; that the Court should also include in that judg- 
j ment whatever amount is found, upon accounting, as 
having been received by the defendants over and above the 
amount actually paid out, which the Court believes was 
five hfundred ($500) dollars. 

It may be necessary that the judgment be in alternative 
form; requiring, in the first instance, that the defendants 
re-convey, within the stated period of time, thirty (30) 
days’; that if the conveyance has not been made, if the de¬ 
fendants find that they are unable to convey because of 
somg agreement which they may have with the Millers— 
that - agreement seems to be shadowed with considerable 

i . 

obscurity, as far as the Court can see—no papers have 
been; received which indicates that these defendants are 
bound in any way to transfer the title to that property to 
the Millers. However, the Court recognizes that perhaps 
they] would be unable to re-convey. In that instance, the 
Court thinks that the judgment should be in the form of 
damages that should include the value of the property, 
and credit to the defendants for the amount that they have 
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laid out,—plus the value of it, and in addition to the value 
of the property, the amount due plaintiffs on accounting. 

The Court thinks it is a proper case where an allowance 
should be made to counsel for the plaintiff. It is the judg¬ 
ment of the Court that Six Hundred ($600) Dollars would 
be an appropriate amount. 

Now, it is impossible for the Court, under the state 

214 of the record, to say what the value of this property 
is. It seems almost necessary to have that, and if 

the plaintiff should request the opportunity, the Court will 
adjourn this hearing to some near date, where evidence as 
to value may be presented. 

Mr. Friedman: Plaintiffs would like to make that re¬ 
quest, if Your Honor please. 

The Court: Very well, opportunity will be afforded. 
The Court suggests that pending the preparation of find¬ 
ings of fact, that Mr. Friedman prepare a schedule of ac¬ 
counting which he thinks is justified by the record; that 
he present that to Mr. Miller; and that if there is a differ¬ 
ence of opinion upon that matter of accounting, that counsel 
bring the matter to the Court some day, in Chambers. 

With that, I will inquire when Mr. Friedman would like 
to bring his witnesses on the value? 

Mr. Friedman: May I suggest, if it please the Court, the 
latter part of the week of the 25th? 

The Court: Well, we are in recess over this Thanks¬ 
giving. 

Mr. Friedman: Well, Thanksgiving will be the 22nd. 
The Court: That is true. 

Mr. Friedman: And I would suggest sometime the latter 
part of the week following that, if that is agreeable, or any 
other time that the Court sees fit. 

The Court: Could we say Friday, the 30th? 

Mr. Miller: Your Honor, I have a jury case ex- 

215 presslv set in Municipal Court, in which Mr. Hicks 
is involved, that will take all day. That wouldn’t be 

a very good day. 
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Th,e Court: Would you say the 28th? That would be on 
a Wednesday. 

Mp. Miller: Yes, sir. 

Mi* Friedman: That is agreeable, Your Honor. 

The Court: Very well. Be here at 10:00 o’clock, please. 

Mi> Miller: I assume Your Honor will permit us also to 
introduced evidence as to value? 

Thh Court: Yes; certainly. 

* » * * * # * * • * * 
217 ! Filed Dec 10 1945 

? Findings and Conclusions. 

Tips cause came on for trial and thereupon, upon con¬ 
sideration of the testimony adduced in open Court on behalf 
of thfe respective parties hereto, the Court makes the follow¬ 
ing findings of fact and conclusions of law: 

k 

f Findings of Fact. 

\ 

1. : For a long time prior to July 12, 1938 the plaintiffs, 
Marie Smith and Ollie Ruth Jessie Smith (the latter now 
marijied and known as Ollie Ruth Jessie Hales) owned cer¬ 
tain treal estate in fee simple, and their mother, the plain¬ 
tiff Nannie Smith, owned a dower interest for life as the 
surviving widow of Thomas Smith in and to said real estate 
which is located in the County of Montgomery, State of 
Maryland, as follows: 

Palrts of lots eight (8) and nine (9) in Block two (2) 
in thfe subdivision known as “Perkins, Burrows, and Mulli- 
neauk Addition to Linden”, per plat recorded in Liber J. 
A. 25, folio 141, et seq. and described as follows: 

Beginning at the end of a line drawn North 45% degrees, 
East-75 feet, 8 inches along the South margin of the County 
Road leading from Tennalytown to Brookeville from the 
Wesf corner of lot 10 in the said subdivision to a stone now 
planned as a beginning thence South 44% degrees, East 
150 feet thence North 45% degrees, East 30 feet thence 
• 


% 


f 
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North 33V2 degrees, West 153 feet to the South margin of 
said County Road and with it South 45 x /2 degrees, West 
60 feet to the beginning. 

2. Only July 12, 1938, and for some time prior thereto, 
the defendants Maurice I Schlein and Rose Schlein, hus¬ 
band and wife, were engaged in business at 915 New York 
Avenue, Northwest, Washington, D. C., trading variously 

as Federal Contracting Co., Inc., and Federal Fi- 
218 nance & Realty Company. Their business included 
construction and real estate loans. 

3. Said plaintiffs desired to borrow the sum of about 
$500 for the purpose of paying taxes in Maryland on said 
property and making certain repairs and improvements 
thereon; and on July 12, 1938 arranged to borrow said 
funds for the defendants. 

4. The plaintiffs were required to and did execute a 
promissory note on said date for the principal sum of $750 
payable in 36 months to one Warren T. Cothern, an em¬ 
ployee of said defendants, at the rate of $12 per month with 
interest thereon at 6% per annum. The plaintiffs also 
executed various other papers and documents prepared 
by the defendants, including a deed of trust on the above- 
mentioned Maryland property to secure the payment of 
said note, wherein the defendants Maurice I. Schlein and 
Rose Schlein were named trustees. 

5. The transaction above-described was usurious. The 
defendants were the beneficiaries and the real payees of 
the note for $750 executed by the plaintiffs. 

6. As a result of the transaction described above the 
defendants disbursed the sum of $487 as follows: 


To the plaintiffs directly. $187.51 

Maryland real estate taxes. 204.49 

T. Hammond Welsh, Jr., legal fees in 
connection with title. 95.00 


7. The plaintiffs thereafter regularly made payments on 
said loan until about August 9, 1939, after which plaintiffs 





I 

were in. arrears for the payment of their September in¬ 
stallment. Thereupon the defendants instituted a fore¬ 
closure-proceeding against plaintiff’s property and, as 
Trustees under the aforementioned Deed of Trust, adver¬ 
tised tffe same as a ‘‘Trustees’ Sale” to be held on the 
premises on October 11, 1939 at 4:30 P. M. Shortly prior 
thereto! some discussions were had between the plaintiff 
Fannie Smith and the defendants Maurice I. Schlein 
219 Relative to refinancing of the loan, although no con¬ 
clusion was reached between them in connection 
therewith. At about this time the plaintiff Nannie Smith 
was residing on the property in question. 

8. Oil October 11, 1939 at about 4:30 P. M., while the 
plaintiff Nannie Smith was at her home in Maryland, the 
property here under discussion, the defendants appeared 
on the premises together with two of their employees, War¬ 
ren T.; Cothern (referred to in paragraph 4, supra) and 
another employee, and the defendants’ attorney, T. Ham¬ 
mond Welsh, Jr. No one else was present. Out of the 
plaintiff’s hearing the defendants and their attorney went 
through what appeared to be the formalities of an auction 
and, ^cording to the testimony of the defendant Maurice 
I. Schlein, Mr. Welsh acted as auctioneer while Mr. Cothern 
“bid”’ in the property at a price of $300. No money was 
actually passed or paid and the property was actually 
“bid’* in for and on behalf of the defendants who were also 
the trustees named under the Deed of Trust. Immediately 
following this occurrence the defendant Maurice I. Schlein 
alone Vent up to the house and had a conversation with the 
plaintiff Nannie Smith, wherein he assured her and repre¬ 
sented to her that he did not want the property and would 
convey the property’ to the plaintiffs upon payment to him 
of the sum of $100, which was agreed to. Mrs. Smith stated 
that 4 she would have to pay this in driblets and the defen¬ 
dant^ conduct indicated that he would accept payments in 
that fanner. No time was stated or agreed upon within 
which the amount of $100 was to have been paid. Shortly 


I 

9 


17 


thereafter the defendants caused Mr. Cothern to execute 
a deed to said property to the defendants. 

9. The foreclosure sale was a sham and fraudulent. The 
defendants, as trustees under the Deed of Trust, were sell¬ 
ing the property to themselves. No intelligent disclosure 
was made by the defendants either that they were attempt¬ 
ing to obtain the property for themselves, or that the trans¬ 
action itself was usurious, or that the palintiffs had cer¬ 
tain rights and privileges which, if exercised, could 

220 or would have prevented such proceedings. The de¬ 
fendants did not consent or understandably acquiesce 
in the loan transaction or the attempted foreclosure pro¬ 
ceeding. The claimed purchase by Cothern for $300 for 
the benefit of the defendants, when actually no money was 
paid, is in itself a badge of fraud. The defendants them¬ 
selves well understood that the attempted foreclosure and 
sale were ineffectual. 

10. The plaintiffs are of the colored race, and have had 
little or no education, and are lacking in business experi¬ 
ence. The plaintiff Nannie Smith in particular apparently 
has had practically no education, and it was she, primarily, 
with whom the defendants had all their dealings; she placed 
her confidence and trust in them, relied upon their promises 
and representations, while acting for herself and her two 
daughters in the series of transactions related herein. 

11. After the so-called foreclosure sale the defendants 
continued to accept payments from Nannie Smith. She 
actually paid the defendants at least $15 on October 16, 
1939, $10 on November 13, 1939, $12 on December 20, 1939 
and $12 in March, 1940. 

12. Shortly after the foreclosure sale and during the 
month of November or December, 1939, the plaintiff Nannie 
Smith rented this property, with notice to and with the 
acquiescence of the defendants, to Eugene Sylvester Miller 
and Anna Miller, husband and wife, at a monthly rental 
of about $13. These tenants were advised of the trans¬ 
actions between the plaintiffs and defendants, and paid 
rent for one or two months to the plaintiff Nannie Smith. 
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Shortly: thereafter in January, 1940 the defendants, with¬ 
out the* consent of the plaintiffs, caused the rent to be paid 
directly to said defendants, and the Millers refused to con¬ 
tinue pjaying the rental to the plaintiffs. Thereafter, how¬ 
ever, a*nd early in February, 1940, the defendants notified 
Nannie Smith by their usual written notice that the 
221 payment of $12 on the note would be due on February 
:15, 1940; and that amount was paid by her and ac- 
cepted^by the defendants in March, 1940. 

13. Sometime in April, 1940 and again in 1941 the de¬ 
fendants caused certain notes and leases or agreements to 
be signed by Eugene and Anna Miller, the tenants of the 
property, in connection with this property. These trans¬ 
actions are shadowed in obscurity, although it is quite ap¬ 
parent that the defendants themselves vrere not and are not 
bound to convey the property in question to the Millers. 
The defendants did not obligate themselves, and no docu¬ 
ment^ were offered or received in evidence tending to 
demonstrate that the defendants could have been obligated 
or liable to convey this property to the tenants Millers. 

14. : However, the Millers have paid the defendants, who 
have received as income from said property, the sum of 
$18 per month from April, 1940 to the date hereof, or a 
totaljof $1224 to November, 1945, not including the sums 
received from them during the months of January, Febru¬ 
ary and March, 1940. 

15i The defendants now hold, and have held the title 
to tlje Maryland property in question as Trustees for the 
benefit of the plaintiffs since the foreclosure sale of October 
11, 1939 and the conveyance of said property to them by 
their employee Cothern; as well as all the income they have 
received from that property. 

lfi. The fair market value of the aforesaid Maryland 
property in 1940 and at this time was and is $1,250. 

17. The defendants have received as income from said 
property, including all amounts paid them by the plaintiffs 
as well as the Millers, the total sum of $1,493.00; and the 
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defendants have expended in all a total sum of $787,66, 
which includes the principal sum of $487 of the original 
loan to plaintiffs, taxes paid to date of $149.10 and the sum 
of $151.56 expended for the purchase of the so-called Ensor 
tax deed on this property; leaving a net balance in 
222 the sum of $705.34 due the plaintiffs by the defen¬ 
dants. 

18. This is an appropriate case for the allowance of 
counsel fees to the plaintiffs. By so doing they will more 
nearly be restored to their former position. A fair and 
reasonable counsel fee to plaintiff’s attorney of record for 
his services on behalf of the plaintiffs in this proceeding to 
date is the sum of $600. 

Conclusions of Law 

(a) Defendants should be compelled to re-convey a good 
and clear title in fee simple in and to the property here in¬ 
volved to the plaintiffs within 30 days from the date of a 
judgment to be entered herein, free of any and all claims 
which may be asserted by the said Eugene Sylvester Miller 
and Anna Miller, their successors, executors, administra¬ 
tors or assigns; this Court to retain jurisdiction of this 
cause to assure compliance with said judgment. In the al¬ 
ternative, and in default of such conveyance, plaintiffs are 
entitled to recover of the defendants the fair market value 
of said property in the sum of $1,250.00, with interest 
thereon. 

(b) Plaintiffs are also entitled to recover of the defen¬ 
dants, by way of accounting, the sum of $705.34, with inter¬ 
est, in addition to the reconveyance of said property or the 
alternative of a money judgment of $1,250 as provided here¬ 
inabove. 

(c) The plaintiffs and their attorney of record, Maurice 
Friedman, Esquire, are entitled to a judgment for the sum 
of $600 against said defendants as and for counsel fees to 
the date hereof. 
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An appropriate judgment will be entered herein. 

Dated t December 10, 1945 

i F. Wilkinson Letts 

! Justice 

i 

Copy of foregoing received this 14th day of December, 
1945. * 

, Herman Miller, 

) Attorney for Defendants. 

#•* * * # • # * • * 
4 
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Objections to Findings of Fact, Conclusions of Law and 
Judgment Submitted by Plaintiff. 

Th’e defendants object to the proposed findings of fact, 
concfusions of law and proposed form of judgment sub¬ 
mitted to the Court, as follows: 

1. The defendants object and except generally to said 
findings of fact, conclusions of law and judgment. 

2. The defendants made the following specific exceptions: 
A.; There was no evidence that the defendants were en¬ 
gaged in the businss of real estate loans. The defendant 
Schlbin testified that he purchased notes and also sold notes. 

B* The testimony disclosed that the plaintiff Nannie 
Smith desired to borrow sufficient sums to pay taxes origi¬ 
nally, but when it was learned that the will had to be pro¬ 
bated the amount was increased to $500.00. 

C T That the said findings of fact fail to state that the 
sale was made under the control of the Circuit Court of 
Montgomery County Maryland and no objection was filed 
therein and that said Court ratified said sale. 

C* That the findings of fact contain matters which attack 
the validity of the Maryland decree ratifying the foreclo¬ 
sure sale, and to permit the same to stand will effectively 
set t aside such sale and goes into matters upon which such 
decree is predicated. 

I 
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D. There was no evidence nor did the Court allude to 
any rights and privileges of the plaintiffs which the plain¬ 
tiffs could have done. 

E. The Court made no finding as to what was done in the 
Maryland Court nor was any evidence adduced as to what 
was or was not reported to that Court. 

F. The Court made no finding as set forth in paragraph 
10 or 12. 

G. The Court did not, nor could it adjudicate the rights 
of the Millers. 

H. There is no authority for the allowance of any attor¬ 
ney’s fee. 

I. The Court has not attempted to require the Millers to 

be made parties. 

224 J. The finding of the Court or judgment to that 
effect entering judgment against the defendant for 
the value of the property plus all income is confiscatory and 
amounts to a double judgment. If the defendants are re¬ 
quired to pay the value set upon the property the same 
amounts to a purchase, and any further payment is in na¬ 
ture of double damages. 

K. There is no authority for the allowance of the plain¬ 
tiff’s real estate expert, and his attendance was similar to 
any other witness, and there is no rule which permits extra¬ 
ordinary witness fees to such witness called as part of the 
plaintiff’s case. 

Respectfully submitted, 

Herman Miller 

Attorney for Defendants 

*#•••••#•# 
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Judgment. 

This cause came on to be heard at this Term, and there¬ 
upon, upon consideration thereof, it is by the Court this 
10th day of December, 1945 
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ORDERED, as follows: 

(1) That the defendants, Maurice I. Schlein and Rose 
Schlein, T be and they hereby are directed to convey to' the 
plaintiff^, Nannie Smith, Marie Smith and Ollie Ruth Jes¬ 
sie (Smith) Hales, good and clear title in fee simple in and 
to the fallowing real property, together with all improve¬ 
ments thereon, located in the County of Montgomery, State 
of Maryland, 

Parts**of lots eight (S) and nine (9) in Block two (2) in 
the subdivision known as “PERKINS, BURROWS, and 
MtILLiNEAlTX ADDITION TO LINDER”, per plat re¬ 
corded tn Liber J. A. 25, folio 141, et seq. and described as 
follows $ 

Beginning at the end of a line drawn North 45% degrees, 
East 75ffeet, 8 inches along the South margin of the County 
Road leading from Tennalvtown to Brookeville from the 
West corner of lot 10 in the said subdivision to a stone now 
planted; as a beginning thence South 44% degrees, East 150 
feet thence North 45% degrees, East 30 feet thence North 
33% degrees, West 153 feet to the South margin of said 
County Road and with it South 45% degrees, West 60 feet 
to the Beginning. 

the saiiie to be free of any and all claims of Eugene Syl¬ 
vester -Miller and Anna Miller, their heirs, executors, ad¬ 
ministrators or assigns, for or by reason of any and all 
transactions had between the said Eugene Sylvester Miller 
and Anna Miller and the defendants herein; and the Court 
hereby retains jurisdiction of this cause to assure effectual 
compliance of the provisions of this judgment; and 

(2) That, in the event the said defendants fail, re- 
226 rfuse or are unable to comply with the foregoing pro¬ 
visions of paragraph one (1) hereof within thirty 
(30) days from the date of this judgment, then the plain¬ 
tiffs be and they hereby are awarded a judgment of recov¬ 
ery against the said defendants, Maurice I. Schlein and 
Rose Schlein, in the full sum of One Thousand Two Hun¬ 
dred and Fifty Dollars ($1,250.00), with interest; and 


r 
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(3) In addition to the foregoing, the said plaintiffs be 
and they hereby are awarded a judgment of recovery 
against the said defendants, Maurice I. Schlein and Rose 
Schlein, in the sum of Seven Hundred Five Dollars and 
Thirty-four Cents ($705.34) together with interest thereon 
and all Court costs; and 

(4) That said defendants, Maurice I. Schlein and Rose 
Schlein, be and they hereby are directed to pay to Maurice 
Friedman, attorney for the plaintiffs herein, forthwith, the 
sum of Six Hundred Dollars ($600.00) as and for plaintiffs’ 
counsel fees for his legal services to the date hereof, and 
the said Maurice Friedman may have execution thereon as 
at law. 

F. Dickinson Letts 
Justice 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 
Evidence on Behalf of Plaintiffs. 

39 Nannie Smith, one of the plaintiffs, 

Direct Examination 

Q. Now, let me call your attention to the spring or sum¬ 
mer of 1938. Did you have occasion to go to Mr. Schlein’s 
office? A. Yes. 

«••••••••« 

A. Mr. Schlein was sitting at a desk and he asked 

40 me what was the difficulty and I said, “I see where 
you lend money on property in Maryland, Virginia 

and the District.” He said, “Yes.” 

• *#•#**••* 

41 A. Then he went on, he said, “How much do you 
want? I said, “I would like to get $500 if I could.” 
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Q. Hi>w much was the note for, that you signed—was it 

$500 or j$600, or how much was the amount of the note, what 

did it say on there? A. Well, the note that we signed, I 

don’t say it was the first note or the second note or the 

third note, but I know one of the notes we signed w*as for 

$750, sp I didn’t say anything about that, but later on, 

when wy began to sign, I began to ask him about signing the 

note, different notes, and that I didn’t have anything to 

show—■ 

» 

• •##•*##•# 
t 

43 f Q. At any rate, is it your testimony that you did 
iign one note for $750? A. Yes, that is right. 

Q. 4 n< 3 a mortgage on the property for that $750? A. 
Yes, sijr. 

46 . Q. And you commenced making these $12 a month 

payments? 

«*#••••••• 

A. When he told me the month to start, I started. 

50 i Q. Now, directing your attention to August and 
September of 1939, about a year after you signed 

this note, did you go in to see Mr. Schlein about paying off 
that lqan ? 

• • * • • * * • * * 

A. I went to the office and I was telling Mr. Schlein about 
a maif that would pay that note off for me. 

• * • • • • • • * • * 

51 * Q. 'What did Mr. Schlein tell you? A. Well, I 
went to Mr. Schlein and said that he would pay, and he said 
the man was fooling us, joking, “He ain’t going to do any¬ 
thing,” and so then he just didn’t pay any attention, didn’t 
say no way, just said, “That is just fooling you.” 

Q. Was this right before these foreclosure proceedings? 
A. That was before the foreclosure. 

f 

♦ 
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Q. And what happened—strike that. 

When did you first learn about this foreclosure proceed¬ 
ing? A. Well, someone was telling me about it, I hadn’t 
even got the paper, it was in the Maryland papers, someone 
was telling me about it, so I went out in Maryland and 
bought a paper, went to the District Line, and got the 
paper and that is where I saw it, didn’t know it until then. 

Q. Did you see Mr. Schlein after you saw that paper? 
A. Well, I went just in to see him, but he wouldn’t talk 
with me. 

**#••##•*# 

52 Q. Did you ask him about this foreclosure? A. I 
told him what I wanted to talk about, but he wouldn’t 

talk to me about it, but he told me to go see Mr. Cothern. 

Q. That was the same Mr. Cothern that you spoke about, 
in connection with the note originally,—is that the same 
Mr. Cothern that worked in the office there? A. Mr. 
Cothern, yes. 

*•*•*#*•*# 

Q. Did you talk with him? A. I went to Mr. Cothern and 
when I told Mr. Cothern what I came about, he told me, 
“You know I haven’t anything to do with that.” 

###•*#*### 

53 He said, “You weren’t borrowing any money from 
me,” he said, “I don’t have anything to do with 

that,” he said, “I am a hired man, all I do it, whenever 
somebody wants to borrow money, is to go out and visit the 
property and come back and tell Mr. Schlein.” 

Q. Then what did you do? 

A. Nothing else for me to do but go on. 

Q. This was the copy of a newspaper advertisement about 
that sale (handing document to witness)? A. Yes. 
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Mr. Friedman: I think we can stipulate, can we not, Mr. 
Miller, that the Schleins were the trustees under this mort¬ 
gage, given as a consideration of the $750 note? 

Mr. Miller: That is stipulated, also stipulated that is a 
copy of the advertisement. 

»•*•••*••* 

55 Q. * * * after you spoke to Mr. Cothern, were you 
sent to anyone else, or did you see anyone else? A. 

I was sent to Mr. Welsh. 

• •!# • • # # # • # 
4 

56 Q. What happened, if anything? A. What hap¬ 
pened? Well, he -wouldn’t,—Mr. Welsh wouldn’t 

talk to me. 

• • | * # • * # • • * 

Q. Dili you go see anybody else? A. No, and I went back 
to see Mr. Schlein. 

Q. What happened then? A. He says, “You have to talk 
to my lawyer.” 

• • i * • * # * • • # 

57 J Q. Now then, coming down to October 11, 1939, 
that is the date of this advertisement for the foreclo- 

sure sale, were you on the property in Maryland at the 
time? A. Yes, sir. 

Q. And who came there? A. Mr. Schlein, Mrs. Schlein, 
Mr. Welsh, and Mr. Cothern. 

*#*«*•*##• 

Q. What happened? A. Well, they walked around and 
looked the property over and talked about it and laughed 
about it, and he teased his wife about it because he was say¬ 
ing something about— 

» 

• «£#*•# *#•• 

She was speaking to him about the property, she thought 
it was 'right nice looking and she called it hers, and he 
turned‘to her and said, “Everything I get, you want to 
own it,-” and they teased each other about it. I couldn’t 
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hear everything they said, but they laughed and 
5S talked and had a good time. 

********** 

Q. Did anybody come to the door? A. Nobody but Mr. 
Schlein. 

Q. Mr. Schlein? A. After it was all over. 

Q. And did you talk to Mr. Schlein? A. I talked to Mr. 
Schlein. 

********** 

Q. What was said? A. Well, when he knocked on the 
door, I opened the door, and I was crying, so I said to him, 
I said, “Mr. Schlein, please don’t take my home away from 
me.” He says, “Don’t cry, I am not going to take your 
home away from you,” he says, “you come in and bring me 
$25, and I will give our property back to you.” 

I said, “Now, you remember, before,” I said, “you never 
did give me nothing to show what I was doing, what I bor¬ 
rowed money for, what I was paying back, or what.” 

He said, “This time, I will give you a deed, and take 
59 a deed of trust, ’ ’ and I said, ‘ ‘ Well, ’ ’ I says, ‘ ‘ I won’t 

be able to get in before a couple of weeks.” He says, 
“That is all right, you come in and bring $25, and I will 
give you a deed for your property.” So then, I went in, a 
little more than a week, I think, after that, and I paid him 
$15, and I told him I would have the other in a few days, 
so I give him the other $10, and that makes the $25 that he 
asked me for and then, I don’t know whether I paid him 
the $12, according to the mortgage, that day, or not; but I 
know soon after I gave him $12 and begins to pay by the 
month like that I did before. 

Q. Who told you to pay like that? A. He did. 

Q. Mr. Schlein? A. He did, when he told me to give it 
to him like I did before, $12 a month. 

Q. Now, Mrs. Smith, did he have any papers for you to 
sign when you went back there and began—gave him that 

first $15, after October 11? A. First time I went to carrv 

♦ 
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$15, he ^didn’t have the papers ready, but told me to come in 
the following week and he would have it ready for me. 

Q. And did you go back the following week? A. Yes, sir. 
Q. And did he have the papers there? A. He had 

60 papers ready, he had some papers there for me to 
sign. 

Q. Do you know what those papers were? A. It looked 
like a deed, but when 1 saw on it, “Prince Georges County," 
I had sjet down, but I got up and I told the girl, I said, “My 
property isn’t in Prince Georges County,” and I walked 
out. 

Q. Did you come back after that? A. I walked out by 
Mr. Stihlein, and he asked did I sign it, and I said, “No,” 
because it was Prince Georges County, when my property 
was in Montgomery County, and he said, “I will have it 
fixed, eome back next week, I will have it fixed 0. K.” 

Q. Did he tell you he was selling your property at that 
time?? A. No. 

Q. Did he tell you how much you owed him at that time ? 
A. No, he didn’t tell me. 

Q. Did he explain these papers to you that he had there ? 
A. No, not that day. 

Q. Did he ever explain them to you on any of your visits 
there £ A. Well, after I went back two or three times, I 
went ;back the second time and the third time to sign that 
paper. 

Q. Did he explain to you what that paper was ? A. No. 
> The young lady that gave the paper to me, she always 

61 4 asked me to read it, to read the paper. 

Q. Did you understand what the paper was? A. 
Well, 1 1 didn’t understand all of it, lots of words I couldn’t 
pronounce. 

Q. 'Now then, did there come a time when you rented that 
property in Maryland? A. Yes, sir. 

Q. jWhen was that? A. The 18th day of December, 1939. 
Q.?1939? A. Yes, sir. 

Q. | To whom did you rent the property? A. I rented it to 
Mr. Eugene Miller. 

j 
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Q. Eugene Miller? A. Yes, sir. 
********** 

62 Q. After you rented the property to the Millers, 
did you shortly after that time go to see Mr. Schlein 
ogain, to make a payment? A. Oh, yes. 

Q. Was that this payment on December 20, of $12? A. 
Yes, sir. 

********** 

Q. * * * Did you say anything to Mr. Schlein about rent¬ 
ing the property to the Millers? A. Yes, I told him, when 
I went to pay the $15, that I was going to repair the place 
up, and I said, “I have got some repairing to do in the 
house and I am going to rent it,” so that—that was all 
right with him. 

******«<>*#• 

A. It was, because that is what I did in the beginning. 
Q. Now, according to this record that I have introduced 
us Plaintiffs’ Exhibit No. 5, you made a payment to the 
Selileins on March 5,1940, of $12. Is that correct ? A. Yes, 
sir. 

6 y> Q. I show you this notice and ask you if you got 

that on or about February 15, 1940? Did you re¬ 
ceive that? A. Yes, sir, I did. 

Mr. Friedman: I want to offer this in evidence. 

###•••*##* 

The Court: It may be received. 

• ***#**##* 

Q. Now, it was after you got this notice of payment of 

February 15,1940, that you paid that $12 in March, is 
64 that right? A. Yes, sir. 

Q. Now, when you went in there to make the pay¬ 
ment of $12 in March, was anything else said between you 
and Mr. Schlein? A. No, not to my knowing. 

• *•*#*#*#* 
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Q. * r* * What was your rental arrangement with the 
Millers? A. I rented them the house, told him that— 

i 

• #;#*****## 

) 

A. The agreement about the rent, to pay me in advance, 
whatever date his rent was due. 

• <(••*•##•* 

Q. How much? A. $15. 

Q. $15 a month? A. Yes, sir. 

Q. Did you collect the first month’s rent paid in? A. The 
first was made in advance. 

Q. When was it paid to you? A. A day or two before he 
[moved in. 

65 Q. What month was that? A. December, 
j Q. 1939? A. Yes, sir. 

Q. j)id you collect any rents after that? A. I went out 
to collect January’s rent, and he give me $10, and told me 
to come back later on to get the other $5. 

Q. Did you go back? A. I went back. 

Q. Did you collect any more rents? A. No, sir. 

*. •*#•#**•* 

Q. Did you learn who was collecting the rent? A. Yes, 
sir, I did. 

Q. Who did you learn was collecting the rent? A. I 
learned that Mr. Schlein was collecting it. 

#•#•»•##•* 

Q. Was it after that time that you went to see a 

66 lawyer about this matter? A. I went to see the law¬ 
yer, to get myself a lawyer when I went back there 

the third time to sign that paper that he had, this deed; 
after I went there the third time and seed it continued 
“Prince Georges County,” I left out without saying a 
word, I seed it was time for me to get a lawyer. 

• j* • • • • * • • • 

« 

68 Mr. Friedman: Now, I have before me, may it 

69 please the Court, certain ledger sheets of the defen- 
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dants, showing amounts received by them from these Mil¬ 
lers. 

May we stipulate, Mr. Miller, the amounts that were paid 
by the Millers to the Schleins? 

Mr. Miller: Yes, surely. 

#«•***#*•* 

Mr. Friedman: I understand defendants are willing to 
stipulate that since April, 1941, they have been receiving 
the same amount monthly from the Millers, $18 per 
70 month, down to and including the present time. 

Mr. Miller: My clients received the $18, but $5 
was allocated for payment of taxes. 
*.#••••**## 

The Court: Let’s see. Do you agree to the stipulation 
as proposed? 

«.#••••••** 

Mr. Miller: Yes, Your Honor. 

»#*••***#* 

Q. Now, have you received any money from the Schleins 
or anyone on their behalf since 1941 on account of this 
property ? A. No, sir, I have never received anything from 
the Schleins. 

Q. Have they offered to return this property to you since 
that time? A. No, sir. 

Cross-Examination 

**••••••*# 

79 Q. All right, and you knew then that you were 
signing the paper for $750? A. Yes, sir, but I called 
his attention to it. 

*#•••*•*## 

82 Q. You did get this letter? A. Yes. 
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86 : Q. (Interposing) When did you first see the 
\ foreclosure notice in the paper, this advertisement, 

Plaintiff’s Exhibit No. 8? A. I guess it had been out a 
, week before I got hold of it. 

87 ' Q. And when you got hold of it, who did you first 
i talk to about it, to Mr. Schlein or Mr. Welsh or Mr. 

Cothi'en? A. I went back and talked to Mr. Schlein. 

Q. When you went to Mr. Schlein, did you bring him any 

money? A. No. 

Q. i)id you ever offer any money? A. No, sir. 

*. * # • • # • • • * * 


89 ; Q. Well, when did you move into the property, 

• with respect to the foreclosure sale? A. I went out 
there* to stay just before the sale. 


• • • • • • • • 

90 ! Q. Did you offer Mr. Schlein any money that day? 

5 A. No, indeed. 


#’• • • • • • • • • 

91 I Q. I understood you to say in your direct exami- 
r nation, after it was all over, Mr. Schlein went into 

the house. A. He came to the doorway. 

Q.’What do you mean when you say “It was all over’’? 
A. Well, after they looked the place over and talked about 
it, tli^ey got out in the middle of the walk, right in front of 
my cioor, and they talked and they acted as though they 
were selling, you know, like just as though a crowd were 
standing there, but they weren’t talking loud. 

Q.;What did they say, “What am I offered,” did they do 
thatl* A. They stood there talking, all quiet like, and after 
the talk was over, they all, the others went walking to the 
gate'nnd he come to the door and knocked on my door. 

Q.*Hold it there. Did you overhear what they were say¬ 
ing \vhen they were talking quiet? A. No, sir, I couldn’t 
t hear a word. 

92 | Q. It looked as though they were selling some- 

! thing ? 

% 
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Q. It looked like they were selling: something? A. You 
know, sales talk. 

Q. “What am I offered for the property?” A. I 
couldn’t hear, because they talked among themselves, but 
I did see him, one of them raise their hand and they talked 
as though they were selling it. 

Q. Did you go over there and try to get into that con¬ 
versation? * * * A. No, sir, I didn’t. 

Q. Mr. Schlein came in after it was all over; did you then 
offer him money? A. No, sir. 

Q. It was then he said he didn’t want to have your prop¬ 
erty if you would make a $25 payment, and he would give it 
back to you? A. Yes, sir. 

Q. That was on October 11? A. Yes, sir. 

Q. And when you came down you paid $15? A. Yes, sir. 

Q. That was the $15 that was paid on October 16? A. 
Yes, sir. 

Q. That day I understood you to say that no pa- 
93 pers were ready for you to sign? A. No, no papers. 

Q. Why didn’t you bring in $25 which you said 
you would? A. I told him I would have to pay in driblets, 
and he was satisfied, I had to pay it as I got it. 

Q. The next time you paid him any money was November 
13,—$10, is that right? A. Yes, sir. 

Q. Now, between October 16 and November 13, did you 
offer him any money at all that was owed to him on the 
deed of trust that he foreclosed or the mortgage he fore¬ 
closed? A. No. 

Q. When did he first present some papers to you to be 
signed? A. That was about a week after I carried him the 
second,—the $10. 

Q. The week after you carried him that? A. Some¬ 
where around about a week, might have been a little more, 
something like that,—but he had told me when to come. 

Q. You agreed then that you would buy the property 
back from him for what was in it? A. I didn’t talk nothing 
about what I would buy back, nothing of the kind. 

• ••••••••• 
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94 f The Witness (Continuing): When I went to carry 

jtlie $10, he told me “I will have your papers ready, 

you come next week and I will have your papers ready.” 

Well, die told me what day to come in, and I went in that 

day. » 

: 

* * • • • • • • • ♦ * 

» 

Q. Now, did he, up to that time, even mention any amount 
of money that you were going to sign for? A. No, sir. 

#*•••••••* 

98 Q. * # * Up to that time, you didn’t have any law- 

99 * yer representing you? A. No, indeed, I trusted him, 
j thought he would be right and fair. 

• • • • • • # * 

Q. ps T ow, you didn’t make any payment on this agreement 
T that you said for the month of January, did you, you 

100 ' didn’t pay $12 in January, did you, of 1940? A. I 
l think I paid him a month’s payment before January. 

#. i # • • • • • • # * 

A.^ I paid him, made him a payment on the first month 
after I was taking this back over. 

• ■ • • * * • • • • • 

Q. ? You didn’t make any payment in February, 1940, did 
you?! 

*?# * • • • • • * * 

A, 1 Seemed to me I made payments, and he told me not to 
carry any more payments there. I don’t know whether it 
was,in January or February or what, but I knovr he told me 
not to carry in more payments. I insisted on paying the 
money. I said I think he wants his money and I think he 
would be more willing to do what is right if I paid him. He 
said, “You wait until I get things straightened for 

101 • you and then pay it, and if you will leave the money 
» with me, I will pay him.” 

• '* • • • • • • • # 

» 

102* Mr. Miller: Your Honor, it has been stipulated 
• that the record shows here a payment of the amounts 
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she paid in and it shows she made a payment March 5, 
1940, of $12. 

##••••••** 

104 Q. Now, you engaged a lawyer by the name of Mr. 
Bains, did you not, in Silver Spring? A. I did. 

Q. When did you go to see him? A. I went to see him 
just before the sale of the property came out. 

Q. You mean in September? A. Yes, but I didn’t en¬ 
gage him. 

Q. I see. And you then afterwards consulted a lawyer 
by the name of Mr. Kelley, Thomas Kelley, did you not? 
A. I had Mr. Bains first 
Q. Ma’am? A. I had Mr. Bains first. 

Q. You said you didn’t retain Mr. Bains. A. I told you 
I went to see Mr. Bains out in Maryland, before the sale; 
but I engaged him after that, after the sale I engaged him. 
Q. You engaged Mr. Bains? A. Mr. Bains. 

Q. Now, do you know a lawyer by the name of Thomas C. 
Kelley? A. Yes. 

105 Q. At Rockville? A. Yes, sir. 

Q. Did you consult him also? A. Yes, sir, after I 
got it from Mr. Bains, I carried it to Rockville and got Mr. 
Kelley. 

Q. And Mr. Kelley filed a suit in Maryland for you, did 
be not? A. Yes, sir. 

*■#*•••**## 

Q. Now, Mrs. Smith, you did talk to Mrs. Kelley, 

106 did you not? A. Yes, sir, I engaged him. 

*#**••*•## 

Q. Did you tell Mr. Kelley that you were to get 

107 the property back for $800? A. No, indeed. 

Q. Did you tell Mr. Kelley that you were to pay 
Mr. Schlein, on the property, until you paid in $400, and 
then Mr. Schlein would give you a deed and you would give 
back a deferred purchase mortgage for four more hundred 
dollars? A. Did I tell Mr. Bains that? 


Ai Well, I didn’t tell him that, but you know, when he 
explained things to me, different things about what—well, 
I wohld tell him, I would say, “Whatever you think is right, 
youjgo ahead, because you are my lawyer, and I don’t 
kno\V’ but I don’t remember ever just wanting to sign for 

more money than what I had ever got. 
#*#***■•***• 

10S | A. I never told Mr. Kelley that. 

Q. Didn’t you tell Mr. Kelley also that when you 
made the agreement with Mr. Schlein, that you were sup¬ 
posed to pay him $100 first, instead of $50:’ A. Mr. Kelley 

got that understanding from Mr. Bains. 

* * # * * # * # * *:• 
i 

A* Mr. Bains. You see, I had Mr. Bains first, and then 
I ta]sen it from Mr. Bains and carried it to Rockville to 
Mr. Kelley, and they cooperated together, Mr. Bains and 
Mr. iKelley, and whenever he got anything from Mr. Bains 
he would explain it to me, but I never understood it in that 
direction of paying $800. 

*#•#***•• ;* 

109» Q. Now', did you go to see Mr. Miller to get the 
* rent from him for the month of February? A. I am 
thinking that I did. 

Q.| And did you get the rent for February? A. No, sir. 

• 4 • # # • • # « • * 

110 T Q. Why didn’t you get it in February? A. He 
» told me that Mr. Schlein had told him not to pay me 
any jmore, and he didn’t give it to me. 

* i * • # # # # * * * 

Q* Did you get the rent for the month of March? A. Not 
from Mr. Miller. 

# * • • • • • • • * 

Q; Now, if Mr. Miller told you that he was’t going to 
pay Vou because Mr. Schlein had told him not to, why did 
youinake payment to Mr. Schlein of $12 on March 5? 

* * • * • • • • • # 
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A. I wanted to keep up my dues, and things like that, 
I wasn’t going there—I just went on trying to pay my dues 
that was to be paid. 

*••#••**** 

111 Q. And did you ever go out to the Millers after 
that to collect any rent after the month of March? 

A. After I went out there and he didn’t pay me, I went 
out there when he give me the money in January, he give 
me $10 and owed me $5, and told me to come back next week, 
after, on a Saturday, he gets paid, and he would give it 
to me. I went back next week and he told me he wasn’t 
going to pay me any more and I said, “Why?” He said 
Mr. Schlein said not to pay me no more. I said what about 
the five you owe me, and he said, “I am not going to give 
you that,” and I didn’t go out and ask for no more money. 
*•••••#••# 

Re-direct Examination 

**•••*«•#» 

(^). Did you tell Mr. Schlein, after you rented the prop¬ 
erty to the Millers, that you had rented it? A. Yes, sir, he 
knew I was going to rent it. 

Q. He knew you were renting it? A. Sure. 

Q. Did he know how much rent you were getting? 

112 A. I don’t know as he knew how much I was getting, 
but he knowed I was going to rent it. 

*■•#*♦####* 

Q. Referring to Plaintiff’s Exhibits Nos. 1 and 3, did 
you prepare these papers, Mrs. Smith ? 

*••••*#••• 

113 A. No, indeed. 

Q. Who prepared them? 

*•*••****• 

A. These papers was prepared in Mr. Schlein’s office, 
I don’t know whether he did it or who, I didn’t do it. 
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Q. Now, all these other papers that you referred to in 
vour testimony that vou and vour daughter signed, were 
they prepared also in Mr. Schlein’s office? A. Ever paper 
we evey signed was in his office and we went there to sign, 
and we were to go to—leave out of his office and go over for 
a notary public, whatever it was, and sign them. 

Q. the time of the foreclosure did Mr. Schlein or any¬ 
one fov him explain to you what your rights were about the 
foreclosure? A. Xo. I didn't have no lawyer or anybody 
to explain nothing to me. 

Q. Did Mr. Schlein tell you that you were buying the 
property back from him after that foreclosure? A. lie 
didn't tell about buying it back, he told me he would give 
it back to me, told me not to worry, he was going to give 
it bac*l$ to me and for me to bring him in the $25. 

I Q. Will you state whether or not -when you first 
114 ^signed this $750 note in July of 1938, did Mr. Schlein 
iexplain to you why it was $750? A. Xo, he didn’t 
explai|n to me because, they give me the paper to read, 
and of course I look over them and wdien I seen the $700, 
I called his attention to the $700, and I don’t know what 
he said about the $700, but anyhow*, I went on because I 
thought if I got the money, it would be a great help to me. 

Q. Then you signed it? A. And I w*as glad to get it, if 
I had*got it. 

Q. At the time you signed the note for $750, did Mr. 
Schlein tell you how much cash you would get out of the 
loan?! A. He didn’t tell me how T much, he said it w*ould bo 
some,‘after all the different things w*ere over. 

* t * # # • * * * * # 

f 

A. And I hidn’t seed the tax bills either, to know' what 
they would be, and all that. After, he had them tax bills 
mailed to us, then I knew w*hat the taxes was, I had the 
bills. 

Q. Are these people, the Millers that you rented the 
property to in December, 1939, are they still there, to your 
knowledge? A. Thev are still there vet. 

*i* • • • • • • • • 

i 

T 

J 
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Evidence on Behalf of Defendants. 

116 Maurice I. Schlein, one of the defendants, 
**•••*#••* 
Direct Examination 

*••*•**••* 

120 Q. And did you have any conversation with Mrs. 
Smith as to why the amount was changed from $465 

lo $750? A. Yes, sure, I told her, administrative fees and 
taxes,—yes, it was all put in the letter. 

Q. Could you tell us how much money you actually paid 
out? A. $500. 

»*•##>**#*# 

121 Q. And there came a time when she became in de¬ 
fault? A. That is right. 

Q. Did you sign the original—you sent the original of 
Defendant’s for Identification No. 2, which Mrs. Smith ad¬ 
mitted she got? A. Yes, it was mailed to her. 

»••••*#•• * 

(^. Mr. Schlein, after that letter was sent, did you receive 
any payment after that letter? A. No. 

#•**•**••* 

122 Q. * # • the advertisement is the one which has 
been admitted as Plaintiff’s Exhibit No. 8? A. That 

is right. 

Q. Now, during the time that the property was being 
advertised, Mr. Schlein, did anybody get in touch with you 
about the sale or attempt to pay any money to you at all ? 
A. Mrs. Smith came in to see me. 

Q. When? A. While the property was being advertised, 
and I told her if she could raise enough money to pay for 
August and for the advertising, I would be very glad to 
stop the sale. 

Q. Did she say anything about a Mr. Coleman paying 
you? A. I think Mr. Friedman called me up. 
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Q. How about Mr. Coleman? A. No Coleman, and he 
went to this property. 

Q. Didn’t tell us what he said or did. Did he call you? 
A. Yes, he called. 

*••••*#••• 

123 Q. Was anything successfully done to stop the sale, 
by way of payment! A. No. 

*••••##••* 

V 

Q. Then, you proceeded to make the sale? A. Yes. 

Q. Who was present on the day the sale was made? A. 
Mrs. Schlein, myself, Mr. Welsh, Mr. Cothern and Miss 
Raban. 

Q. Were there any other persons out there who tendered 
any bids for the property? A. No outside bidders. 

Q. I}id Mrs. Smith make any bids for the property? A. 
t No, she didn’t. 

124 , Q. Did she attempt to bid? A. Didn’t even come 
.outside. 

Q. tVhere was she? A. Inside the house. 

Q. AVhere did you all congregate to make the sale? A. 
On the outside. 

Q. ^Vhereabouts, on the outside? A. In the front yard. 
Q. ^\nd who cried the sale? A. Mr. Welsh. 

Q. And who bid the property in? A. Mr. Cothern. 

Q. Now, up to that point, Mr. Schlein, had you had any 
conversation with Mrs. Smith, telling her that you would 
deed her back the property for $25, or any other point ? 
A. No, I did not. 

Q. And was any amount paid up to you, up to that time ? 
A. No. 

Q.’ Now, after the sale was made, Mr. Cothern purchased 
the property, and did you have a conversation on that day 
with} Mrs. Smith? A. Yes. 

Q. Where? A. In her house. 

Q. What did you say and what did she say? A. 
125' I told her if she could pay me in $100, I would be 
» very glad to give her property back. 

V 

4 


1 



41 


Q. Did you tell her how much you would deed her prop¬ 
erty back for? A. Mr. Welsh told me there was an addi¬ 
tional tax to be paid. Mr. Enzor owned another outstand¬ 
ing tax deed, and the additional tax deed—and I was going 
to include the tax and Mr. Welsh’s fees, which I think 
were $150 or $160, and I was going to sell the property back 
for approximately a little over $800. 

Q. And did she say she was satisfied or was not? A. 
She said she would be glad to get it back. I told her I 
would be glad to let her have it back. 

Q. Did she come to the office later and make a payment? 
A. She came in, yes. 

Q. And in the meantime, were any deeds prepared and 
placed on record, putting the property in Mr. Cothern? 
A. Yes. 

Q. Did Mr. Cothern then deed it to you and your wife? 
A. That is right. 

Q. When did Mrs. Smith then come into the office after 
this foreclosure sale? A. Well, she came in I think about 
six or seven days after the foreclosure sale. 

Q. And she paid $15? A. right. 

126 Q. Did you ask her why she did not pay $25 as 
agreed? A. She said she didn’t have any more, that 
is all she said at that particular time. 

Q. Did you have any papers prepared on that day for 
her to sign? A. I told her that the next time she comes in 
“I will have some papers ready for her.” 

Q. W’hen did she next come in? 

A. I think it was sometime in November. 

Q. November? A. Yes. 

Q. So that day, she paid $10? A. That is right. 

Q. Did you ask her why she didn’t pay more? A. She 
said that was all she could pay, the rent she was going to 
collect from the house and she said she couldn’t raise more 
money herself. 


: 
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Q. Did? you have any papers on that occasion for her to 
sign? A, Well, yes. 

Q. Will you tell us what they were? A. $700 and 

127 sojne odd. 

*Q. You mean a contract? A. Yes. 

Q. Is this the contract (indicating)? A. Yes, this is the 
contract. 

**##•**••# 

Q. Did she ever come back? A. Well, she came back to 
make the next payment, and I handed her the paper and she 
wouldn’t sign it. I said, “Well, I will tell you what, if you 
don’t like the way my contract is written up, I would be 
glad to jjiave T. Hammond Welsh prepare a new contract.’’ 
I sent her then to Mr. Welsh 

r 

128 * Q. What happened in your office? A. She ex¬ 
ploded and said she is not going to sign anything, 

“I think I am not going through with the deal.” 

Q. All right. Did she ever present to you any papers 
signed by her, along the lines that you had talked about at 
her house? A. No. 

Q. Now, did you receive any payments for the month of 
January and February from her? 

* **•*•*#••* 

A. Jfes, there was a payment received January 6 and an¬ 
other payment in March. 

Q. Look at it again, how much was paid in January? 
Isn’t that the receipt column? A. Yes. 

Q. Is that a payment received on January 6? A. No. 

Q. Was any received in February? A. No. 

Q. When was the next payment received? A: March 5. 
Q. 'Now, when she came in in March, did she sign the 
papers that you had talked about? A. Well, I asked her 
to si’gn the papers, I says, “After all, you haven’t even 
l paid for two months, and you are collecting rent in 

129 * the meantime. I don’t want the property, I would 

t 
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rather for you to have it. How about signing the 
paper?” She wouldn’t talk, and she just exploded and 
walked away. I told her, “if I can’t get a contract from 
you and an understanding, and in the meantime you are 
collecting rent, I am going to have to make other arrange¬ 
ments.” 

Q. Now, after that, Mr. Schlein, did you get in touch with 
Mr. Welsh and have him prepare some papers to get pos¬ 
session of the property? A. Yes. 

Q. Did Mrs. Smith ever come back to the office after 
March 5 and make any payment to you on this agreement 
that you had? A. No. 

130 Q. Tell us how it came about that ou could collect 
the rent from the tenants, the Millers, in the prop¬ 
erty? A. Well, after she threw up her hands and said she 
wasn’t going to go through with the deal, I sent Cothern to 
find out who was living in the house. 

Q. As a result of your investigation what happened? 
A. I found out the Millers were there. I asked them to 
come in the office and sign a rental agreement and pay us 
rent. 

Q. Did they do so? A. Yes. 

Q. Have you received any money from Mr. Miller? A. 
Yes, I have. 

*•••••#••# 

142 Q. Mr. Miller and his wife live there? A. Yes, 
they do. 

Q. Are they white or colored? A. Colored. 

Q. And they have been making payments regularly? A. 
They have. 

Q. How much per month? A. $18 a month. 

«••••••••* 

147 Q. Now, Mr. Schlein, up to the date suit was filed 
in July of 1943, had you heard anything from Mrs. 
Smith concerning this property other than the suit that was 
filed in Maryland? A. That is all I heard. 
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Q. In connection with the suit that was filed in Maryland 
for specific performance, were you served with any com¬ 
plain tjin that case? A. No. 

Q. £)id you have any appearance entered in that case? 
,A. No. 

148 * Q. Do you know what happened to the case? A. 
No, I do not. 

t 

150 Cross-Examination 

| By Mr. Friedman: 

Q. Mr. Schlein, part of your business is the loaning of 
money on real estate? A. I am a builder, I don’t loan 
mone^. 

i 

Q. Going back to the years 1938 and 1939, part of your 
] business was loaning money? A. My business is 

151 mostly contracting and building. I have been build¬ 
ing quite a few big subdivisions. 

**•••••••• 

A. I bought a few notes from time to time, but that was 
not my business, my business is contracting. 

»#••••*••• 

A. I bought some notes. 

Q. Did you loan money secured by real estate during 
those'two years ? A. A few. 

*«• • • • * * • • • 

Q. Bo it was a part of your business? A. I couldn’t say 
a part of the business. 

*••••••••• 

152 Q. Now, Mr. Cothern that has been mentioned here 
. was one of your employees, was he not? A. Yes. 

Q. So that actually you didn’t buy either this particular 

note executed by the Smiths from Mr. Cothern, did you? 

A. I have a man in the office, if I used to get certain notes, 

I used to sell to him, I had a certain arrangement that I 

* 
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would sell certain notes and this happens to be one of the 
notes I sold to Mr. Rosenstein. 

Q. Mr. Schlein, my question was—you didn’t actually buy 
this Smith note of $750 which they executed in 1938 from 
Mr. Cothern, did you? A. No, I didn’t. 

Q. As a matter of fact, you were the one that advanced 
the money ? A. That is right. 

Q. So that, when these letters were prepared, referring 
now to Plaintiffs’ Exhibits Nos. 1 and 3, and signed 

153 by the Plaintiffs, the Smiths, to Mr. Warren C. 
Cothern, that was a matter of form, was it not? They 

were really to you, were they not? A. Well, Cothern was 
my agent, that is right. 

154 Q. You are also sure that you knew on July 12, 
1938, that $187.51 was to be paid to Mrs. Nannie 

Smith, Marie and Ollie Ruth Jessie Smith, is that correct? 
A. Well, all I knew was that she was supposed to get 

155 $500, that is all I knew. 

Q. My question, Mr. Schlein, was, did you know 
on July 12, 1938, that the Smiths were to get the sum of 
$187.51 mentioned in this letter? 

A. All I know, she was supposed to get $500 and that 
was supposed to be disbursed on taxes and to Mr. Welsh 
and the balance to her. 

Q. Then you knew on July 12,1938, that they were to get 
$187.51 ? A. All I knew, they were to get $500. 

Q. Answer my question. 

The Witness: All I knew, all these figures were approxi¬ 
mate for the simple reason that the deal was not consum¬ 
mated. I knew there were taxes that were supposed to 
be paid. I knew that Mr. Welsh was supposed to get a 
fee, and I knew that the difference was supposed* to come 
to her, and the total amount was supposed to be $500. 

• #•***#*•# 
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Q. Mr. Schlein, do you mean to say that the figure of 
$187.51 to be paid to the Smiths was an approximate 

156 figure at the time? A. That is right. 

’ Q. It so happened that it turned out to be the 
exact figure, is that right ? A. That is right. 

Q. M^as that a coincidence? A. No, is wasn’t coinci¬ 
dence. \ 

Q. Did you know at the time? A. I knew she was sup¬ 
posed to get $500. 

Q. Can you explain how it happened, Mr. Schlein, that 
the suip. of $1S7.51 was paid in three checks, referring to 
three of the checks of Defendants’ Exhibit No. 7,—in three 
checks dated respectively July 15, for $100, July 30, for $15, 
and August 5,1938, for $72.51? A. I guess that is the -way 
she wanted the money. 

Q. Do you know? A. No, I don’t know. 

Q. You wouldn’t know just how it happened that those 
three checks were made on those dates in those amounts? 
A. I wouldn’t know. 

Q. Now, Mr. Schlein, referring again to Plaintiffs’ No. 
3, this letter of July 12, 1938, signed by the Smiths, to Mr. 
Cothern, let me read you one part of the fourth paragraph: 

“After you have recorded this deed of trust, we hereby 
.authorize you as our agent and broker to sell this 

157 » note to any person or company in the open market 
; that you can arrange a sale thereof for a sum which 

shalPnet us the sum of $500, the difference between this 
sum and the face sum of the note is to include any and all 
fees for title, recording, conveyancing, notary fees and fee 
to you for your services and also any sum necessary for 
discount for the sale of the said note.” 

I 

What did you mean by that, Mr. Schlein? A. Well, lots 
of times I would buy a note, say suppose I buy a $750 note 
and sell it for $700. Let’s say the title charges were $20, 
let’s say it sells for $650, the title is $20, recording $40, in¬ 
surance, dollar for notary and so forth, and the difference 
would be my fee. 
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Q. I see, but it so happened in this case that there weren’t 
any such charges above $500, were there i A. What do 
you mean by that? 

Q. I will read that: 

“The difference between this sum,” namely, $500, “and 
the face sum of the note,” namely, $750, “is to include any 
and all fees for title recording, conveyancing, notary fees 
and fee to you for your services and also any sum necessary 
for discount for the sale of the said note.” 

Now, there weren’t any fees for the title? 

#•###••#•• 

158 Q. Recording, conveyancing or notary fees over 
and above the $500, were there? A. That is a 

question— 

• #•##*##•* 

Q. On account of this transaction, did you pay any fees 
for title, recording, conveyancing or notary fees? A. I did. 

Q. Just a moment, over and above the $500 actually spent 
by you? A. I paid title charges. 

Q. Over and above the $500 ? A. I investigated the title 
before I went into the loan. 

Q. Perhaps we can understand each other. Your total 
sum that you expended on account of this particular trans¬ 
action, this loan, was not more than $500, was it, at that 
time? A. No, I had to pay for the recording of the papers. 
Q. Did this include the recording of the papers? 

159 A. No, it didn’t. 

**•**••••# 

Q. Just a moment, which reads as follows: 

“Additional charges for this matter are as follows: Ad¬ 
ministration of estate, including costs, $75; title examina¬ 
tion, preparation of taxes, deed and mortgage, $25; record¬ 
ing taxes, deed and mortgage, approximately $8—” 
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—were there any more recording charges in addition to 
those enumerated? 

*#•**••••• 

The Witness: I told you—how did I know that this 
woman had a defective title? I didn’t know until I had the 
title' looked up, and then when it had been looked up Mr. 
Welsh tpld me she had a defective title. I had to pay for 
that. I didn’t get it for nothing. 

* # • # # • • • * # 

* 

160 . Q. What other charges, besides those mentioned 
on Plaintiffs’ Exhibit No. 10, did you pay or spend any 
money for ? Notarization of papers. 

Q. Doesn’t that say notarization (examining document) ? 
No, it does not. It says “Preparation of taxes, deed and 
mortgage, $25; recording taxes, deed and mortgage, ap¬ 
proximately $8.’’ 

Is that notarization included in that? A. No. 

Q. \Chat else in addition to the notarization did you pay ? 
A. That is all. 

Q. Is that what you meant in Plaintiffs’ No. 3, when you 
said, “The difference in this sum and the face sum 

161 of the note to include any and all charges for title, 
recording, conveyancing, notary fees?’’ A. That is 

right. 

Q. The only thing you really meant then was notary fees ? 
A. Notary fees and title charges and insurance. 

Q. What insurance did you pay, Mr. Schlein? A. Fire 
insurance, in case the house burned down. 

Q. When did you pay for this? A. I don’t remember 
right now, I will have to look it up. 

Q. How much did you pay for it? A. I don’t know now. 
Q. Isn’t it a fact, Mr. Schlein, that actually what you 
were idoing, you were lending $500 and requiring a note in 
the amount of $750, isn’t that the substance of it? A. I 
wouldn’t say that. 
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Q. What would you say? A. I used to have people, 
clients that I used to sell notes to, clients that I bought 
notes from. Of course, if you want to put— 

Q. The money for this note was advanced by you? A. 
My dear sir, let me put it up to you in this way: I have 
borrowed money from FHA; then, I have had to pay 8 
per cent to get money,—the 5 per cent is taken out I have 
sold notes, myself, on jobs that I have done, and I 

162 have paid 25 and 30 per cent on notes. I lots of 
times, I buy notes and sell them. 

##••*••••# 

A. They have been discontinued for a certain per cent. 
Now, when this woman didn’t pay, I had to take the note 
back and make it good, because the note was endorsed 'with 
recourse. 

*#•*•••*•* 

Q. Actually, while the note was made payable to Mr. 
Cothern, he was your employee? A. Right. 

Q. In the sum of $750, and you and your wife were named 
as trustees under the deed of trust to secure that note and 
you were actually the beneficial payee of that note, 

163 were you not? A. I sold the note to a Mr. Rosen- 
stein for $650, and when this woman didn’t pay the 

note, the note was sold with recourse, I had to take the 
note up, and refund him his money. 

Q. At the time, in July, 1938, Mr. T. Hammond Welsh 
was representing you, was he not? A. That is right. 

• *#••**#*• 

Q. Now, you stated that you, Mr. Welsh, Mr. Cothern, 
Mrs. Schlein, and I believe one other person went out there 
on October 11,1939, to the location of this property. Who 
was that other person? A. Miss Ruth Raban, one of the 
girls working in the office. 

• ••••*•••* 
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;Q. And outside of them, there was no one else 

164 present.' A. No, no outside bidding. 

Q. No one else present, that is the question? A. 
That is'right. 

Q. And, you did have a conversation with Mrs. Smith 
bv yourself? A. Yes, after the sale. 

Q. I believe you stated that Mr. Welsh did the crying 
for the sale, he cried the sale? 

***••#•••• 

A. Tiat is right. 

*##••*•••• 

Q. He was still your attorney? A. That is right. 

Q. And you and Mrs. Schlein were the trustees under 
the deed of trust which you were foreclosing on ? A. That 
is right. 

Q. And Mr. Cothern, the formal payee of that note when 
the property was foreclosed, was your employee at 

165 the time too? A. That is right. 

* Q. Now, subsequent to that time, I believe you tes¬ 
tified tthat Mrs. Smith, Mrs. Nannie Smith came to your 
office and on either the first, second or third occasion, after 
she had made some payments to you, one or more, you 
presented her with this form of sales contract, referring 
to Defendants for Identification No. 3? A. That is right. 
**#••#•••• 

Q. ^Prepared in your office? A. Right. 

Q.‘And it mentions the sum of $879.80, is that right? A. 
That’is right. 

Q.‘Why did you put in the sum of $S79.80, Mr. Schlein? 
A. I figured Mr. Welsh’s expenses and Mr. Enzor’s tax 
deed, what that amounts to I think was $250 or $300, and 

r 

the $500, I figured approximately that I would sell the 
property for that amount of money, and I also repaired 
the ( roof of the house. 

Q : . You knew at that time that—what Mr. Enzor’s charge 
would be? A. Yes. 


I 


51 


Q. You knew at that time what the foreclosure 

166 charges were, and everything else? A. That is right. 

Q. Have you any idea—it wasn’t until October 8, 
1942, referring to Defendants’ No. 8, that Mr. Welsh first 
called your attention to the numerous charges in connection 
wdth the tax deed of Enzor, and the so-called foreclosure 
costs ? A. I knew, after the sale Mr. Welsh told me I would 
have to pay those charges. 

Q. He told you, verbally? A. Yes. 

Q. And a year later, he told you in writing, is that it? 
A. Yes. 

q # * * Shortly after this October 11 date, 1939, when 
Mrs. Smith first came to your office and gave you $15, I 
believe it was, you didn’t have any paper to show her and 
told—A. I told her I was going to prepare it. 

«**••*•••• 

Q. Did you tell her then how’ much the amount would be? 
A. I told her I would figure it up. 

• «#•*#•••• 

167 Q. And that was a couple of days after the so-called 
sale, is that correct? A. That is right. 

Q. October 16 as a matter of fact, was it not, and that 
w r as less than a week after this so-called date of sale? 

• «••••**•• 

The Witness: Yes. 

Q. I believe you stated that on October 11, when you were 
out to this property with these other people, you mentioned 
Mr. Cothern bid in the property? A. Yes. 

16S Q. He didn’t actually pay any money, did he? A. 
Actually pay the money—no. 

Q. Had no intention of paying any money, did he? A. 
He bid it in for Mr. Rosenstein’s benefit. 
*••••••••• 
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Q. Actually, he bid it in for you, Mr. Schlein? A. I tried 
to tell the truth, I was responsible, I endorsed that note 
with recourse. 

Q. Actually, he bid it in for you or your wife, or both 
of ygu, didn’t he? A. For my benefit, yes. 

«••#••••## 

Q. Now, Mr. Schlein, is it not a fact that you have kept 
a record of the payments that were made by the Smiths 
and the Millers from July, 1938, to the present time? A. 
That is right. 

Q. All of the payments, such payments as were made by 
either the Smiths or Millers, were made to your office? A. 
That is right. 

*»* • • • • • • • • 

173 > Q. Can you tell by an examination of those 

174 records when the first payment was made to your 
' office by the Millers? A. May 17. 

i 

* • * * • # # • • # 

A. 1940. 

*#•*••*••* 

179 Q. So that you had this instrument, Plaintiffs’ for 
Identification No. 12, entitled “A sales contract of real 
estate,” dated April 18, 1940, with the Millers, • * # and 
you had an instrument marked “Agreement,” dated Feb¬ 
ruary IS, 1941, with the Millers, referring to them as lessee 
and Federal Finance & Realty Company as lessor, is that 
right? 

« * • • • • • * • • • 

Aj Yes, I did. 

# • • • • • * • • • 

181 Q. Mr. Schlein, you never have executed a deed 
to the property to the Millers, have you? A. Not 
supposed to until he paid in $500. 

Q* The question is, you never have? A. No, I have not. 
Qj Neither you nor your wife? A. That is right 
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Q. Now, at the time when Mrs. Smith came to your office 
. shortly after October 11, 1939, or during the months of 
October, November or December of that year, she told you 
about these Millers renting the property, didn’t she? A. 
Yes, she told me she was renting the property. 

Q. And told you the rent she was getting from them? 
A. I think she said $13 a month, I am not sure, $13 or $15. 
*••••••••• 

182 Q. So you knew at the time the arrangement she 
had with the Millers, is that correct? A. Yes. 

#•••••#••* 

Q. Now, at the time when Mrs. Smith came to you before 
October 11, 1939, did you explain to her what her rights 
were with respect to this pending contemplated foreclosure 
proceeding ? 

*••••••••• 

A. Well, I didn’t explain anything. 

• #*••***#• 

183 Q. At the time you and Mrs. Schlein, Mr. Welsh, 
Mr. Cothern and Mr. Raban were out there, and 

you spoke to Mrs. Smith on October 11, 1939, did you 
explain to her then what she could or could not do with 
respect to this particular foreclosure proceeding? 

The Witness: Did I explain to her—no, I did not. 

• •***#••*• 

Q. But as I understood your testimony was that you told 
Mrs. Smith at the time that if she would pay $100 to you," 
you would reconvey the property to her? A. Yes, not re¬ 
convey, give her a conditional contract of sale. 

Q. Is that what you told her? A. Yes. 

Q. Did you explain to her what that meant? A. Oh, yes. 
The Court: Did you speak of the other terms, of the 
proposed and conditional contract of sale? 



The> Witness: I didn’t give her any specified amount 
when I talked to her in the door, I said, “Don’t worry about 
# it, I don’t want the property, all I am interested in 

184 *is getting my money out of it. If you can raise 
$100, I will give you a conditional contract of sale, 

and v'hen you raise a certain amount more, I will give 
you—t ’ 

The Court: $100 on the existing obligation? 

The, Witness: $100 on the existing obligation plus the 
necessary expenses for foreclosure and tax deed that I had 
to redeem. 

l 

« 

Mr.{Friedman: And you told her to come to the office 
then amd make those payments, and that you would have 
such papers as were necessary for her signature and your 
signature? 

The 1 Witness: I told her that when $100 was paid in, I 
would have the papers prepared. 

****##*•#*• 

Q. ^ T ot before that time? A. That is right. 

Q. But you had the papers ready before the $100—A. 
She told me, I don’t want to be hard on the woman, I 
wanted to cooperate, I didn’t want the property. 

Q. And it was after that time, in January or February 
of 1940, that you sent this notice to her, referring to Plain¬ 
tiffs’ 'Exhibit No. 9? A. We always sent a notice, a re¬ 
minder to her, because she promised to pay the $100 by 
'driblets, and she was very delinquent and very 

185 t dilatory and I wanted to be frank, I didn’t want the 

house, I wanted her to have the house back. That 
is just a formal notice. 

Q. This notice refers to the payment of $12 which she 
had td pay that time, is that right, being February 15,1940? 
A. Didn’t refer to the original? 

Q. What does that say? A. “On account of the $100.” 
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Q. Show me where it shows $100. A. Not a question of 
that, it is the understanding of the intention of what they 
were— 

The Court: Answer the question. 

Q. That doesn’t refer to the $100. A. It refers to the 
$100 payment. 

Q. Where? A. It doesn’t say on the slip, but that is what 
the intention was. 

Q. I want you to show me where it says that. A. It 
actually doesn’t. 

Q. “Payment of $12 on your note will be due on February 
15,1940. Name, Nannie Smith,” and so forth, does it not? 
A. But it was not on the note. 

Q. You had a mental reservation when you sent this, is 
that what you mean?. A. She knew it. 

186 Q. Mr. Schlein, did you have a mental reservation 
when you sent this? A. I had a mental reservation 
between ourselves. 

Q. Did you have a mental reservation when you sent her 
this notice telling her “The payment of $12 on your note 
will be due February 15, 1940”? A. I didn’t have a 
mental reservation. 

Q. But you knew before that what you meant was $100? 
A. It is what she and I had an understanding. 

188 Q. How many agreements did you have with the 
Millers, Mr. Schlein? 

A. Two agreements there. 

190 Q. Now, shortly after this October 11, 1939, date, 
you said that you sent Mrs. Smith to see your attor- 
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ney Mr,’ Welsh, two or three times. Is that correct? A. 
That is-right, sir. 

Q. And you didn’t want to discuss with her any of these 
transactions as to what she could or could not do? 

*#*»•••••» 

» 

191 A. I couldn’t discuss it with her. It wasn’t humanly 
possible. I would have liked to, if I could have 
talked to her. 

• **#••••••• 

194 • Q. Now, Mr. Miller already asked you about the 
sale of that property for $300. A. At the auction 

sale, w t e advertised the property so many days, anybody 
could come up and bid to buy the property in. The property 
was so^d for $300 because there was no other bidders, at 
the sale. 

Q. Well, let me ask you this: I didn’t quite understand— 
who p|id $300? A. Who paid $300? Mr. Cothern bid the 
property in for $300 because there was nobody else bidding 
anything for the property. 

Q. Was any money actually exchanged or passed? A. 
Well—4noney would have to be exchanged or passed. Now, 
you take— 

195 Mr. Miller: Answer the question, yes or no. 

The Witness: No. 

Q. There was no $300 or any other sum passed? A. No. 
Q. Mr. Cothern never gave you $300, nor the first dollar 
of that three hundred? A. No money was passed. 

Q. That was just an amount you set up arbitrarily for 
your records, is that right? A. Yes. 

i t* • • • • • • i • 

% 

198 . Nannie Smith was recalled as a witness on behalf 
• of the plaintiffs in rebuttal. 
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Direct Examination. 

*••••••••• 

Q. Mrs. Smith, on October 11, 1939, when Mr. Schlein 
was out at your property with these other people, and he 
spoke to you, did he say anything to you other than how 
much money you should come in and pay him and that he 
was going to give the property back to you? A. No, sir, 
he didn’t say anything else. 

Q. Did he say anything about a conditional sales contract? 
A. No. 

Q. Did he say anything to you about whether or 
199 not you were going to get a deed back to the 
property? 

• «•••••••* 

A. Well, he told me,—now, he knocked on the door, and 
I opened the door and of course I was crying and I said 
to him, I says, “Please don’t take my home away from 
me,” and he says, “Don’t worry,” he says, “I will give 
it back to you,” he said, “You come in and bring me $25, 
and I will give you your property back.” 

I said to him, I said, “You know, when I was paying to 
you before I didn’t have anything to show as to what I 
was doing.” He says, “This time you will have something 
to show.” And just a few words was said and then he 
walked on out. 

Q. Now, at the time when you went back there to his 
office after October 11 and made these payments of $15, 
$10, whatever the amounts were, did you have any dis¬ 
cussion with Mr. Schlein outside of the fact that you men¬ 
tioned this Prince Georges County? A. No, sir. Because 
when I went into make the payment, I told him that I had 
$15, and I would bring the other $10, because he asked me 
to give him $25 at the door, so then he said Well, I will have 
the papers ready for you next time you come in.” 

The next time I went in, I paid $10, and he had the 
papers ready, I think, if I am not mistaken, but 
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200 wjien I went in to sign the papers, a young lady by 
the name of Ruth— 

A. A young lady by the name of Ruth brought the papers 
in and ^he said, “Read them.” Well, I had set down to 

t 

read them and when I began to read and I saw on there 
“Princfc Georges County,” I got up and walked down the 
steps to where Mr. Schlein was. 

• •••••• 

Piled Feb 28 1946 

III. 

EXHIBITS. 

Plaintiffs* Exhibit No. 3. 

Washington, D. C. 

July 12th, 1938 

Warren T. Cothern 
913 New York Ave., N. W. 

Washington, D. C. 

Dear Sir: 

We- hand you herewith our executed deed of trust and 
note iji the sum of $750.00 secured on our property located 
in Linden, Maryland, in the County of Montgomery and 
being!further known as parts of Lots 8 and 9 in' Block two 
(2), Perkins, Burrows and Mullineaux’s Addition to Linden, 
per plat recorded in Liber J. A. 25, Folio 141, et seq. 

This note and deed of trust bears interest at the rate of 
6^ per annum and is payable in monthly installments of 
$12.00 (Twelve Dollars) or more beginning on September 
15th, 1938 and continuing thereafter on the 15th day of 
each and every month for 35 months and the unpaid balance 
to become due and payable in full on 36th month from the 
date‘thereof. The trustees named thereon being Maurice 
I. S<*hlein and Rose Schlein. 

We hereby authorize you as our agent and broker to 
record this first deed of trust among the land records of 

t 
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Montgomery County in the State of Maryland and order 
any title examination you may consider necessary. 

After you have recorded this deed of trust, we hereby 
authorize you as our agent and broker to sell this note to 
any person or company in the open market that you can 
arrange a sale thereof for a sum which shall net us the 
sum of $500.00. The difference between this sum and the 
face sum of the note is to include any and all fees for title, 
recording conveyancing, notary fees and fee to you for 
your services and also any sum necessary for the discount 
for the sale of the said note. This sum of $500.00 is to be 
disbursed as follows: $204.49 is to be used to pay in full 
all taxes due on said property; Pay fee to T. Hammond 
Welsh, Jr. Attorney for services; the sum of $187.51 to be 
paid to Mrs. Nannie Smith, Marie Smith and Ollie Ruth 
Jessie Smith. 

You are authorized to hold this note until the sale thereof 
and after you have sold the same you are to remit to us the 
aforesaid sum of $500.00 as the net proceeds of the said 
sale of the said note. The sum of $500.00 is to be disbursed 
as stated above. 

We warrant to you that there are no encumbrances on the 
above property. 

Very truly yours, 

Nannie Smith 

Marie Smith 

Ollie Ruth Jessie Smith 
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250 Filed Feb 28 1946 

r 

»* Plaintiffs’ Exhibit No. 5. 

SMITH v. SCHLEIN 

1st TRUST NOTE $750.00 DATED 7/12/38 

’ C. A. 20331 


Sheet No*. Account No. 

i 

Terms 6% Interest Name Smith—Nannie, Marie, Ollie 


Rating t Due Date 7/12/1941 Ruth Jessie 

Credit Ljmit $12.00 Per Month. Address 640 Que St. N. W. 

New Address No. 1317 Vermont Ave. 
i N. W. 

Date * Items Folio Debits Credits Balance 

1938 1& Payment Payment Int Princ. 

,‘Scpt 15, 1938 

* Property Located Linden, Md. 

’Parts of Lots 8 and 9 in Block 2 
in the Subdivision known as 
4 ‘ ‘ Perkins, Burrows and Mulli- 
' neaux Addition to Linden” per 
1 Plat Recorded in L Blk. J. A. 25 
, Folio 141 Ct. Seq. 

’ Send Notices Nannie Smith, 640 


i 

Que St. N. W. 





Property 

free and clear of all 




encumbrances. 




July 12 





750.00 

Sept. 24 


12.00 

9.00 

3.00 

747.00 

Oct. 24 


12.00 

3.74 

8.26 

738.74 

Nov. 16 


12.00 

2.S4 

9.16 

729.58 

Dec. 16 


12.00 

3.65 

8.35 

721.23 

193$ 






Jan. 24 


12.00 

4.69 

7.31 

713.92 

Feb. 27 


12.00 

3.93 

8.07 

705.85 

Mar. 16 


12.00 

2.04 

9.96 

695.89 

Apr. 17 


12.00 

3.60 

8.40 

687.49 

May 25 


12.00 

4.30 

7.70 

679.79 

July 17 


10.00 

5.72 

4.28 

675.51 

Aug. 9 


14.00 

2.53 

11.47 

664.04 

Oct 16 


15.00 

7.41 

7.59 

656.45 

Nov. 13 


10.00 

2.95 

7.05 

649.40 

Dec. 20 


12.00 

3.60 

8.40 

641.00 

Jan. 6 

Cr. T. H. 

Welsh, Jr., 





No. 2831- 

—Bond Premium 





and Advertising 

46.75 


687.25 

Jan. *6 

Fire Ins. 


2.10 


689.85 

Mar.’5 


12.00 

2.76 

9.24 

680.61 

• 





380.61 

t 

Sold at Public Auction for $300.00 



* 

Loss 

on Note $380.61 


Foreclosed. 

No Good. 

• 

• • 

• • 

• 

• • 

• 
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Plaintiffs* Exhibit No. 8. 

253 Filed Feb 28 1946 

Trustees’ Sale of Valuable Improved Real Estate Near 
Linden, in Montgomery County, Maryland. 

Under and by virtue of the power of sale contained in a 
certain deed of trust from Nannie Smith, widow, Marie 
Smith, unmarried, and Ollie Ruth Jessie Smith, unmarried, 
to Maurice I. Schlein and Rose Schlein, Trustees, dated the 
12th day of July, 1938, and recorded among the land rec¬ 
ords of Montgomery County, Maryland, in Liber No. 703, 
at folio 393, default having occurred under the terms there¬ 
of, the undersigned Trustees will, at the request of the party 
secured thereby, offer for sale on the premises as herein¬ 
after described at public auction on Wednesday, October 11, 
1939 at the hour of 4:30 o’clock P. M. the land and premises 
in said Deed of Trust described as follows: 

Parts of lots Eight (8) and Nine (9) in Block numbered 
Two (2) in the subdivision known as * ‘ Perkins, Burrows 
and Mullineaux Addition to Linden,” per plat recorded in 
Liber J. A. 25, Folio 141 et seq and described as follows: 
Beginning at the end of a line drawn North 45V2 degrees 
East 75 feet 8 inches along the South margin of the County 
Road leading from Tenally-town to Brookeville from the 
West corner of Lot 10 in the said subdivision to the stone 
now planted as beginning thence 44% degrees East 150 feet, 
thence North 45% degrees East 30 feet; thence North 33% 
degrees West 153 feet to the South margin of said County 
Road and with it South 45% degrees West 60 feet to the 
beginning, containing 6750 square feet more or less. 

This property is improved by a four room, composition 
roof, frame dwelling house. 

Terras of Sale: 

All cash. A deposit of $300.00 will be required at the 
time of sale, the balance upon ratification of the sale by the 
Court. Taxes to be assumed by the purchaser from June 



J 
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30, 1939. All other adjustments to be as of the day of the 
sale. Conveyancing, recording, notary fees, and revenue, 
both State and Federal, to be at the cost of the purchaser or 
purchasers. 

• Maurice I. Schlein, 

Rose Schlein, 

Trustees. 

T. Hammond Welsh, Jr., 

Attorney for the Trustees, 

16 Jphnson Avenue, 

Hvattsville, Maryland, or 
819 Fourteenth Street, N. W., 

Washington, D. C. 

# t § • • • # • • • • 

254 ! Filed Feb 28 1946 

t Plaintiffs’ Exhibit No. 9. 

Federal Finance Co. 

913 New York Avenue, N. W. 

Phone National 7403 
\ Washington, D. C. 

l — 

The payment of $12.00 on your note will be due Feb. 15th, 
1940 v Name, Nannie Smith, Address, 1317 Vermont Ave., 
N. W. Please make payments on due date at above address. 
We have no collectors. If collector has to call there will be 
an extra charge made. 

i 

Remarks: 

f 

Please make all checks payable to Federal Finance Co. 
f W. T. CoTHERN 


I 

X 


4 


X 
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Plaintiffs’ Exhibit No. 11. 

256 Filed Feb 28 1946 

This Agreement 

Made this 18th day of February 1941, between Federal 
Finance & Realty Co., party of the first part, hereinafter 
called lessor or lessors, and Eugene Sylvester Miller & 
Anna D. Miller, his wife part of the second part, herein¬ 
after called lessee, all of the City of Washington, District 
of Columbia, whereby the party of the first part has let, and 
does hereby let, to the said Lessee the premises known as 
No. Lots 8 and 9 in Block 2 in Perkins, Burrows, & Mullin- 
eaus Addition to Linden, Montgomery County, Maryland 
by the month, commencing on the 18th day of March A. D. 
1941, at and for the monthly rent of Eighteen and no/100 
Dollars, payable in advance; that is to say, on said 18th day 
of each month during said tenancy, as rent in advance for 
the next ensuing month; payable at the office of the lessor, 
or at the office of their assigns. 

And the said Lessees have agreed to take and do hereby 
take and hold the said premises as tenant at the said rent, 
payable as aforesaid, and that they will pay the water rent, 
gas and electric light bills and extra water rent bills as 
they become due, and that they will not sublet or assign the 
said premises or any part thereof; or will not do or permit 
to be done any cooking in rooms not provided as kitchens; 
or carry on any business therein, or use the said premises 
for any purpose, except that of housekeeping without the 
written consent of the said Lessor, or use the same for any 
disorderly or unlawful purpose. 

The Lessees further agree to repair all damage to the 
plumbing, such as the stoppage of drain pipes, the bursting 
of pipes by freezing, and all other damage to the plumbing 
or premises, resulting from careless use, at their own cost 
and expense. 

(Stating the usual landlord and tenant provisions and on 

the reverse side the following typing appears) 

• ••••••••• 
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257 * It is agreed that the parties of the second part are 

hereby given the privilege and option to purchase the 
premises described on the reverse side hereof which is fur-- 
ther known as lots 8 & 9 in Block 2 Perkins, Burrows & 
Mullineaus Addition to Linden, Montgomery County, Mary¬ 
land for the sum of Twelve Hundred ($1200.00) Dollars 
which shall be paid as follows: The sum of $50.00 cash to 
be paid upon the signing hereof, and the remaining balance 
of the^purchase money to be represented by a first deferred 
purchase money mortgage and note in the usual form used 
in Montgomery County, Maryland. It being agreed that 
the payments on both the aforesaid first mortgage and taxes 
shall hot exceed the amount of monthly rental provided on 
the reverse side hereof. 

It is agreed that upon the exercise of this option the 
party of the second part shall be given credit for all sums 
paid as rent for said premises, after deduction therefrom 
for taxes on said property from the date hereof to the date 
of such exercise, the further deduction of insurance pre¬ 
miums for fire and tornado for the same period, and inter¬ 
est calculated upon the purchase price at rate of six (6%) 
per centum per annum from the date hereof to the date of 
the £xercise of said option. 

It? is agreed that the party of the second part shall not be 
entitled to exercise the terms of this option until a sum of 
rent equal to $500.00 shall have been paid on account of the 
redaction of the principal of the purchase price aforesaid 
in the manner of reduction of the principal as shown above, 
an(} upon further condition that all installments of rent due 
from the parties of the second part as provided for on the 
reverse side hereof is promptly paid until that time, and 
upon such conditions being complied with the said party of 
the second part shall exercise this option; otherwise this 
option to be null and void. 

It being further agreed that in event of any default in the 
payment of rent as provided on the reverse side hereof, at 
any time before the aforesaid sum or its equivalent is paid, 

t 
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then the right to exercise this option on party of the party 
of the second part shall be lost and become null and void 
and of no effect 

In event of the exercise of this option under the aforesaid 
terms, parties of the second part agreed to pay any and all 
costs in connection with the sale of said premises. 

In Witness Whereof, the parties have hereunto affixed 
their hands and seals the day and year set forth on the re¬ 
verse side hereof. 

Eugene Sylvester Miller 
Anna C. Miller 

• ••••*•••• 

258 Filed Feb 28 1946 

Plaintiffs’ Exhibit No. 12. 

Sales Contract 
Real Estate 

Washington, D. C. April 18th, 1940 

Received from Eugene Sylvester Miller & Anna D. Miller, 
his wife, a deposit of Dollars ($ ) 

to be applied as part payment of the purchase of Lots 8 & 9 
in Block 2, with improvements therein known as No. Lin¬ 
den, Perkins, Burrows, & Mullineaus Addition to Linden, 
in the Montgomery County, Maryland upon the following 
terms of sale, subject to the approval of owner. 

Total price Twelve Hundred and no/100 Dollars 

($ 1 , 200 ) 

Purchaser to pay Fifty and no/100 Dollars ($50.00) cash 
at the date of conveyance, of which sum this deposit shall 
be a part. 

The balance of deferred purchase money, amounting to 
Eleven Hundred Fifty Dollars ($1,150.00) is to be secured 
by a first deed of trust on said property, to be paid in 
monthly installments of Thirteen and no/100 Dollars 
($13.00), or more, including interest at the rate of 6 per 
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cent per annum, each installment when so paid to be ap¬ 
plied, *first, to the payment of interest on the amount of prin¬ 
cipal remaining unpaid and the balance thereof credited to 
principal. 

Purchasers to pay taxes. (Purchasers are to pay $18.00 
per month or more, beginning May 17, 1940 out of which 
$5.00 is to be applied on deposit and $13.00 is to be paid as 
rent;*after the sum of $50.00 has been paid on deposit the 
payments will be reduced to $13.00 or more per month. 

Trustees in all deeds of trust are to be named by the par¬ 
ties secured thereby. 

The property is sold free of encumbrance except as afore¬ 
said } title is to be good of record and in fact subject, how¬ 
ever,-* to covenants, conditions and restrictions of record, if 
anyotherwise said deposit is to be returned and sale de¬ 
clared off at the option of the purchaser, unless the defects 
are <?f such character that they may readily be remedied by 
legal action, but the seller and agent are hereby expressly 
released from all liability for damages by reason of any 
defeat in the title. In case legal steps are necessary to per¬ 
fect* the title, such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt ac- 
tioii. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing! encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
ta^es issued by the Collector of Taxes of the Montgomery 
Cotmty, Md., that assessments for improvements completed 
prik>r to the date hereof, whether assessment therefor has 
bedn levied or not, shall be paid by the seller or allowance 
malde therefor at the time of transfer. 

Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, including those for purchase 
mdnev trust, if any, are to be at the cost of the purchaser; 
provided, however, that if upon examination the title should 
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be found defective the seller hereby agrees to pay the cost 
of the examination of the title and also to pay to the agent 
herein a commission hereinafter provided for just as 
though the sale had actually been consummated and all the 
terms of this contract complied with. 

Within 10 months from the date of acceptance hereof by 
the owner, or as soon thereafter as a report on the title can 
be secured if promptly ordered, the seller and purchaser are 
required and agree to make full settlement in accordance 
with the terms hereof. If the purchaser shall fail so to do, 
the deposit herein provided for may be forfeited at the op¬ 
tion of the seller, in which event the purchaser shall be re¬ 
lieved from further liability hereunder, or without forfeit¬ 
ing the said deposit the seller may avail himself of any legal 
or equitable rights which he may have under this contract. 
In the event of the forfeiture of the deposit, the seller shall 
allow the agent one-half thereof as a compensation for his 
services to him. 

Settlement is to be made at the office of Federal Finance 
Co. or at the Title Company searching the title, and deposit 
with the Title Company or with Federal Finance Co. of the 
purchase money, the deed of conveyance for execution and 
such other papers as are required of either party by the 
terms of this contract shall be considered good and sufficient 
tender of performance of the terms hereof. 

Seller agrees to execute the usual special warranty deed. 
Property is sold subject to an existing tenancy as follows: 

Seller agrees to give possession at time of settlement, and 
in the event he shall fail so to do he shall become and be 
thereafter a tenant by sufferance of the purchaser and 
hereby waives all notice to quit, as provided by the laws of 
the District of Columbia. (Strike one of the two foregoing 
sentences.) 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the State of 


T 

Md.,»or prosecutions in any of the courts of the State of 
Maryland on account thereof against or affecting the prop¬ 
erty: at the date of the settlement of this contract shall be 
complied with by the seller and the property conveyed free 
thereof. This provision shall survive the delivery of the 
deed hereunder. 

t 

The seller agrees to pay to No commission his agent, the 
regulate rate of commission fixed by the Md. Real Estate 
Boajrd amounting to None, and the Title Company, or the 
Real Estate Office, through which settlement is made is 
hereby authorized and directed to make deduction of the 
aforesaid commission from the proceeds of the sale and to 
make payment thereof to the said agent. Entire deposit to 
» be held by Sellers until settlement hereunder is made. 
259, The principals to this contract mutually agree that 
J it shall be binding upon their respective heirs, execu¬ 
tor*!, administrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 

At the date of settlement of this contract it is expressly 
understood and agreed that the deed provided for on the 
reverse side hereof shall be executed, but not delivered to 
the purchasers, but the same shall be held in escrow by the 
sellers, and at the same time the purchasers agree to exe¬ 
cute a conditional contract of sale which shall provide that 
the said deed shall not be delivered until $500.00 is paid on 
the principal of the deferred purchase money note, until 
which time no title, estate, interest or claim in said property 
shjfill pass to the purchasers and in event there shall be 
deffault in any payments of the deferred purchase money, 
or. taxes and assessments on said property the same shall 
operate to cause the purchasers to be deemed tenants at 
sufferance of the sellers, which default shall operate as a 
notice to the purchasers to quit said property; thirty (30) 
days notice in writing or any other notice to quit being 
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expressly waived by the purchaser and it shall be lawful for 
the sellers to issue out of the Circuit Court a seven (7) days 
summons for the restitution of the possession of said prem- * 
ises, in which event the provisions for the Code of Laws 
for Montgomery County, Md. shall apply or at sellers opin¬ 
ion they may record said deed and deed of trust and have 
recourse against the property and recourse against the pur¬ 
chasers for the balance owing of principal and interest. 

We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to be 
our contract. 

Eugene Sylvester Miller 
Anna C. Miller 
Purchaser. 

260 Filed Feb 28 1946 

Plaintiffs’ Exhibit No. 13. 

SMITH v. SCHLEIN 
C. A. 20331 

DISBURSEMENTS OF PAYMENTS MADE ON PROPERTY 

Sheet No. Account No. 

Terms $18.00 per month: Name Miller—Eugene S. and 

$13.00 a/c rent Anna C. 



5.00 a/c deposit 

Address 

Linden, Maryland 


Rating for ten months 
Credit Limit Note: 

$13.00 is to 

be entered 

in Rental Ledger, Linden, 

Maryland 

Date 

page. 

Items 

Folio 

Debits 

Credits 

Balance 

May 17 


18.00 

a/c rental 
13.00 

a/c deposit 
5.00 

Paid 

June 17 


18.00 

13.00 

5.00 

Paid 

July 18 


18.00 

13.00 

5.00 

Paid 

Aug. 19 


18.00 

13.00 

5.00 

Paid 

Sept. 18 


18.00 

13.00 

5.00 

Paid 

Oct. 18 


18.00 

13.00 

5.00 

Paid 

Nov. 18 


18.00 

13.00 

5.00 

Paid 

Dec. 17 


18.00 

13.00 

5.00 

Paid 

1941 

Jan. 18 


18.00 

13.00 

5.00 

Paid 

Feb. 18 


18.00 

13.00 

5.00 

Paid 

Mar. 18 


Payment 

18.00 

1st Trust 
13.00 

Ins. and 
Taxes 

5.00 

Balance 

Paid 

Apr. 18 


18.00 

13.00 

5.00 

Paid 

• • 

• 

• • 

• 

• • 

• • 
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Filed Feb 28 1946 
Defendants’ Exhibit No. 2. 


. W. T. Cothern 

* 913 New York Avenue, N. W. 

» Washington, D. C. 

t 

Mrs. Nannie Smith 


640 Que St., N. W. 
Washington, D. C. 


Dear Madam: 

Thi$ is to advise you that your mortgage note is now past 
due. If we do not receive a payment by August 26, 1939, 
the holder of the note has instructed me to inform the trus¬ 
tees to advertise and sell the property at public auction. 
This is your last and final notice. 

Very truly yours, 

t 

* W. T. Cothern 
WTC:RJ 

• i» • * • * • • • • 

263 ; Filed Feb 28 1946 

* Defendants’ Exhibit No. 5. 

t 

Agreement—First Trust Interest—Monthly 

* 

, Law Reporter Blank No. 3-A 

Secured by second deed of trust conveying lot 8 and 9 in 
block 2 Perkins, Burrows and Mullineaus Addition to Lin¬ 
den tMd. Montgomery County, Maryland, to Warren T. 
Cothern and Herman Miller, Trustees. 

1 Washington, D. C., March 18th, 1941 

Inj consideration of the sale to us of the property de¬ 
scribed hereon, we jointly and severally agree to pay to 
Maurice I. Schlein and Rose Schlein their heirs, successors, 
executors, administrators or assigns, or any banking insti- 
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tution in which this agreement may be placed for collection 
the sum of Eighteen and no/100 ($18.00) Dollars on the 
18th day of each and every month after date, until a certain 
Second Deed of Trust Note of 1,172.63 dated March 18th, 
1941, payable to the order of said Maurice I. Schlein and 
Rose Schlein and secured on said property is paid; said 
payment of $18.00 to be applied, first, to the monthly instal¬ 
ment of $13.00 due on said Second Deed of Trust Note sec¬ 
ondly to the payment of the interest and principal on the 
First Deed of Trust of $1,150.00 and lastly to taxes on said 
property, as they respectively become due and payable; the 
said Maurice I. Schlein and Rose Schlein their heirs, suc¬ 
cessors, executors, administrators and assigns, hereby 
agreeing to apply said funds, as provided above; it being 
further agreed, however, that any difference between the 
amounts hereby set apart for First Trust interest, princi¬ 
pal and taxes and the amounts necessary to pay the same, 
may be adjusted by increasing or reducing, as the case may 
require, the amount applied on Second Trust note, at the op¬ 
tion of the holder thereof. 

Eugene Sylvester Miller 
Anna C. Miller 
Linden, Maryland 

Notice to Bank 

Out of each monthly payment above mentioned, credit the 

sum of $. on above mentioned Second Deed of 

Trust Note, and the balance to the account of 


Retain this agreement after payment that the Trustees 
mav be satisfied as to its cancellation when a Release is de- 

V 

sired. 
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Filed Feb 28 1946 
Defendants’ Exhibit No. 6. 

Trust Note—Installment 

Law Reporter Blank No. 413 

Given as deferred purchase money for and secured by 
2nd deed of trust on lot 8 and 9 in block 2 in Perkins, Bur¬ 
rows! and Mullineaus Addition to Linden, Montgomery 
County, State of Maryland, Warren T. Cotbern and Her- 
man-Miller, trustees. Subject to a first trust for $1,150.00, 
dated ,19 at 6% placed by 

$117£.63 Washington, D. C., March 8th, 1941 

F6r value received w*e jointly and severally promise to 
payio the order of Maurice I. Schlein and Rose Schlein the 
sum. of eleven hundred seventy-two and 63/100 ($1,172.63) 
dollars, with interest until paid at the rate of six (6%) per 
centrum per annum. 

Said principal and interest payable in monthly install¬ 
ments of Thirteen ($13.00) dollars (with the privilege of 
making larger payments in any amount), on the ISth day 
of each and every month after date, until paid; each install¬ 
ment when so paid to be applied, first, to the payment of the 
interest on the amount of principal remaining unpaid, and 
the*balance thereof credited to the principal. Any reduc¬ 
tions made in the payment of the first trust on the property 
described hereon shall immediately become due and payable 
on *this note in addition to the above payments. 

[ Eugene Sylvester Miller 

• Anna C. Miller 

» 

* Address, Linden, Maryland 

t 

This is to certify that this is the note described in 

a Peed of Trust to the Trustees named herein, and hearing 
ev$n date herewith. Said Deed of Trust and note having 

been executed in my presence. 

! 

1 . 

: Notary Public. 

I 

i 


264 ; 
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Deed* of 
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Retain this note after payment that the Trustees may be 
satisfied as to its cancellation when a release is desired. 

• •*•***#•# 

274 Filed Feb 28 1946 

Defendants’ Exhibit No. 10. 

(Copy) 

In the Circuit Court for Montgomery County 

No. 9-446 

Nannie Smith, Plaintiff, 
v. 

Warren T. Cothern and Maurice I. Schleix and Rose 
Schlein, his wife, Defendants . 

BILL FOR SPECIFIC PERFORMANCE 

To the Honorable, the Judges of Said Court: 

/ 

Your oratrix, humbly complaining, says: 

(1) That on or about the 16th day of October, 1939, War¬ 
ren T. Cothern, one of the Defendants herein who resides in 
the District of Columbia, was seised and possessed in his 
own right or as agent for the said Maurice I. Schlein and 
Rose Schlein, his wife, the other Defendants, who also reside 
in the District of Columbia, of a tract of land in Montgom¬ 
ery County being parts of Lot 8 and 9 in Block 2 in the 
subdivision known as “Perkins, Burrows, and Mullineaux 
Addition to Linden”, per plat recorded in Liber J. A. 25, 
Folio 141 of the Land Records of Montgomery County as 
the same is described in a certain deed dated the 19th day 
of July, 1938 by J. Forest Walker, Treasurer for Montgom¬ 
ery County, et al, to Marie Smith, et al, the same being re¬ 
corded among the Land Records of Montgomery County in 
Liber 706 Folio 133, by virtue of a sale made to the said 
Warren T. Cothern by Maurice I. Schlein and Rose Schlein, 
Trustees, as reported to this Honorable Court in the matter 
of the deed of trust from Nannie Smith and others to Man- 
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rice I. Schlein and Rose Schlein, Trustees, in a cause therein 
pending, tjeing No. 9232 in Equity branch of said Court. 

(2) That the said W. T. Cothern, in his own right or as 
agent for the said Maurice I. Schlein and Rose Schlein, his 
wife, agreed with your oratrix to sell unto her the aforesaid 
land upon the following terms: Twenty-five dollars to be 
paid at oijce and twelve dollars each calendar month there¬ 
after until the whole purchase price was paid, said 
275 puehase price to be the amount of the unpaid debt 
of Nannie Smith, Marie Smith and Ollie Ruth Jessie 
Smith tojthe said Warren T. Cothern, as evidenced by the 
deed of trust note filed in the said cause, No. 9232 Equity, 
less payments credited thereon, the terms of said agreement 
to be thereafter reduced to writing between the parties. That 
thereafter, your oratrix paid to the said Warren T. Cothern 
the said £um of twenty-five dollars as evidenced by two re¬ 
ceipts annexed hereto and marked “Exhibit A”, described 
as follows: (1) Receipt dated October 16, 1939; “Received 
from Nannie Smith fifteen and 00/100 ($15.00) dollars, de¬ 
posit on account of purchase of property Brookeville Road, 
Linden, Maryland, (signed) W. T. Cothern, per M. H.” (2) 
Receipt dated November 13,1939: “Received from Nannie 
Smith ten and 00/100 ($10.00) dollars, Brookeville Road, 
Linden, Maryland (signed) W. T. Cothern, per M. H., de¬ 
posit on*house above address”; and that thereafter, your 
oratrix f>aid the sum of twelve dollars as of her required 
on the 20th day of December, 1939, as evidenced by a receipt 
of the same date filed herewith and marked “Exhibit B”, 
being a receipt signed by said W. T. Cothern per M. H., in 
the amount of twelve dollars ($12.00), “deposit on house at 
Linden, Maryland”. That your oratrix demanded of these 
Defendants that the terms of this agreement be reduced to 
writing** in accordance with the original agreement between 
the parties, but that these Defendants never presented her 
with sueh an agreement but did present her with an agree¬ 
ment which described the said property, the subject of their 
contract as being located and situated in Prince George’s 
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County, which your oratrix refused to sign. That there¬ 
after the defendants promised that upon the payment to 
them of the full sum of one hundred dollars ($100.00) at 
the rate of not less than twelve dollars per month as afore¬ 
said, they the said defendants would give to your oratrix 
possession of the said property, and when the full sum of 
four hundred dollars ($400.00) had been paid the said de¬ 
fendants promised to your oratrix a good and sufficient deed 
for the said property, taking back from your oratrix a de¬ 
ferred purchase money trust for the further sum of four 
hundred dollars ($400.00) payable at twelve dollars per 
month, the entire sum of eight hundred dollars ($800.00) 
to bear legal rate of interest and the said payments to be 
applied first to payment of interest and second pay- 
276 ment of principal; and that, pursuant thereto, your 
oratrix paid the further sum of twelve dollars 
($12.00) on the 5th day of March, 1940, as evidenced by 
receipt attached hereto and marked “Plaintiff’s Exhibit 
C”. That your oratrix has paid, as shown by the receipts 
heretofore mentioned and exhibited, the full sum of forty- 
nine dollars ($49.00) and tenders herewith into Court the 
further sum of fifty-one ($51.00) dollars, balance due, to 
make the sum of one hundred dollars ($100.00); but that 1 
the said Defendants, through their attorney, T. Hammond 
Welsh, Jr., have abrogated said agreement and have in¬ 
formed her that the said Defendants have contracted to sell 
said property to another person. 

(3) That the Defendants not only accepted the payments 
hereinbefore described, made by your oratrix, but permitted 
your oratrix to collect the rents from the said premises dur¬ 
ing the months of November, December, 1939, and January, 
February and March, 1940. 

(4) That your oratrix is informed and therefore avers 
that the said property herein described is the only property 
on Brookeville Road and the only property in Linden, Mary¬ 
land, which the said Defendants, or any of them, own. 

(5) That by deed dated the 12th day of February, 1940, 
the hereinbefore mentioned sale from Maurice I. Schlein 


and Rose Schlein, Trustees, to Warren T. Cothern was con¬ 
firmed and that by a further deed dated the 25th day of 
March, 1940, the said Warren T. Cothern conveyed back the 
said property to the said Maurice I. Schlein and Rose 
Schlein, his wife, certified copies of both of which deeds are 
filed herewith and marked “Exhibit D”. 

(6) Th^t your oratrix has performed all the require¬ 
ments of isaid agreement on her part to be performed, ex¬ 
cepting payment of twelve dollars on each of the months of 
January, February and April, 1940; which said payments 
she was always ready and willing to make upon execution 
by the defendants or their proper agent, of an agreement in 
writing setting forth the terms of their said agreement and 
properly describing the land, the subject thereof as they had 
promised' to do, which said paper writing the said defen¬ 
dants have always failed to execute without fault of your 
oratrix; &nd the said sums due the said three months, being 
thirty-six dollars ($36.00), she now tenders the 
277 Cojurt, together with the further sum of fifteen dol¬ 
lars ($15.00) to make the sum of fifty-one dollars 
($51.00) ^heretofore mentioned in paragraph (2) of this 
bill of complaint; but that the said defendants have refused 
to give her possession of the said property, as they prom¬ 
ised to do. 

To the* end therefore: 

(1) That the Defendants, Maurice I. Schlein and Rose 
Schlein, iiis wife, may be enjoined from alienating in any 
way the; premises hereinafter described pending the final 
decision ^of your Honorable Court in this cause. 

(2) That the said agreement may be specifically enforced, 
and that^the said Warren T. Cothern and Maurice I. Schlein, 
his wife y may be decreed to give your oratrix possession of 
the aforesaid premises in accordance with the said agree¬ 
ment upon payment to them of fifty-one dollars ($51.00) of 
purchase money herewith tendered into Court, and that, at 
the same time the said Warren T. Cothern and Maurice 
I. Schlejn and Rose Schlein, his wife, may be decreed to 


enter into a written agreement with your oratrix setting 
forth the terms of the hereinbefore described contract of 
sale and purchase and properly describing the said prem¬ 
ises. 

(3) That your oratrix may have such other and further 
relief as the case may require. 

May it please your Honor to grant unto your oratrix 
the Order of Publication giving notice to the said Warren 
T. Cothern and Maurice I. Schlein and Rose Schlein, his 
wife, all of the District of Columbia, as aforesaid, who are 
non-residents of this State, of the object and substance of 
this bill and warning them to appear in this Court in per¬ 
son or by solicitor on or before the certain day to be named 
therein, to show cause, if any they have, why a decree 
ought not to pass as prayed. And as in duty bound, etc. 

/s/ Thomas C. Kelley, 

Solicitor for Plaintiff. 

State of Maryland, 

Montgomery County, to wit: 

I hereby certify that on this 8th day of May, 1940, before 
the subscriber, a Notary Public of the State of Marland, 
in and for the County of Montgomery, personally appeared 
Nannie Smith, and made oath in due form of law that the 
matters and things stated in the aforegoing Bill of Com¬ 
plaint are true to the best of her information and belief. 

/s/ Leo Bender, 

Notary Public. 


» 


